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Preface

I shall forego an extensive excursus on the history of organ transplantation, as interesting
as it would be. I do so because the reality of transplantation is so clear that the historical
discussion would add little of substance to our halakhic deliberation. Similarly, I shall also
not include an extensive description of the scientific background. Whenever such materi-
al is required to comprehend the halakhic discussion, I shall include it within the body of
the halakhic discussion.'

Part I: Artificial Limbs

This paper was approved by the CJLS on March 16, 1999, by a vote of eighteen in_favor ( 18-()-()). Voting in favor: Rabbis
Kassel Abelson, Ben Zion Bergman, Elliot N. Dorff, Jerome M. Epstein, Baruch Frydman-Kohl, Myron S. Geller, Nechama
D. Goldberg, Arnold M. Goodman, Susan Grossman, Judah Kogen, Vernon H. Kurtz, Alan B. Lucas, Aaron I.. Mackler,
Lionel . Moses, James S. Rosen, Joel Roth, Elie Kaplan Spitz, and Gordon Tucker.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halakhah for the
Conservative movement. The individual rabbi, however, is the authority for the interpretation and application of all matters

of halakhah.

ToRY

Is the use of artificial limbs and organs permissible in Jewish law? Are any limbs more
problematic halakhically than others? If permissible, are there any restrictions in
or in particular?

general

' A good summary of that material can be found in Abraham Steinberg, ed., n*%107 n°n>%7 1770157788
(Jerusalem: The Dr. Falk Schlesinger Institute, 1991), pp. 191-210.
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In general, the use of artificial organs and limbs for transplantation is the least problemat-
ic halakhic area. So long as the chances for successful implantation and use are greater
than the danger involved to the patient from the procedure or its possible after effects, it
is difficult to see what the halakhic objections might be. Indeed, for precisely this reason,
there is very little in the halakhic literature on the use of artificial limbs and organs, with
the exception of the case of the artificial heart. Thus, it is clear that the use of artificial
heart valves,” bone replacements, joints, and skin is acceptable without any reservations.

We should, in fact, include dialysis in this category of deliberation,’ since dialysis is a
type of mechanical replacement for insufficiently functioning kidneys. The cleansing of
toxins from the blood can be dccomphshed artificially either by hemodialysis or by peri-
toneal dialysis. The former requires the patient to be hooked up to a machlne, usually sev-
eral times a week for several hours each. It causes a significant loss of mobility to the
patient, who must always be near his or her appropriate place of treatment. Peritoneal dial-
ysis, in which the removal of toxins is accomplished via a stoma in the abdomen, is much
more convenient for the patient as far as restrictions on normal life activities is concerned.
It does, however, entail greater medical risks than hemodialysis. The greatest risk is the
risk of infection — peritonitis. However, since kidney failure results in death, it is clear that
the risk and/or inconvenience of either of these methods is far outweighed by their bene-
fit, and, when medically indicated, there can be no halakhic objection to dialysis.

One more artificial “organ” should be included in the category of the clearly per-
missible. The heart-lung machines used during open heart surgery are, of course, artifi-
cial organs. Obviously, however, they are not used except in cases when open heart sur-
gery is required, and we must assume that the surgery is being performed because there
is greater risk or danger to the patient without it than with it. Under those circumstances,
it is clear that there is no halakhic objection to the use of the artificial heart-lung machine
during the surgery.

The single artificial organ to which significant attention has been paid in the halakhic
literature is the artificial heart. At present, of course, there is not much of a success rate in
the use of an artificial heart, and work on it must be considered still experimental. On the
one hand, therefore, it might be possible to claim that its use is currently forbidden in Jewish
law. Since the likelihood of success is so minimal, the patient should not agree to its implan-
tation, and the halakhically committed doctor should also not agree to perform the operation.
That is precisely the contention of Abraham Sofer-Abraham, who wrote in his medical com-
mentary to Shulhan Arukh entitled Nishmat Avraham:* 9732 P71 X X377 9277w 0177 23¥m2
JRT X237 XD1121 71D MINa% 0°00i7? 7 TOR W 12nom ,°11°037 — “In today’s situation
where [artificial heart surgery] is entirely experimental, it seems probable that it is forbidden
for the patient to agree to such surgery, and for the doctor to perform it

On the other hand, even that is not so clear. After all, the most famous case of artifi-
cial heart surgery was that of Dr. Barney Clark, in 1983. Dr. Clark lived for 112 days after
implantation of his artificial heart. And, his surgery was pushed up one day earlier than
originally scheduled because his doctors were convinced that he would not live out the

* This includes even porcine parts. See below, pp. 208ff.

* 1 recognize, of course, that dialysis machines and heart-lung machines (which will be mentioned in the next
paragraph) are not actually artificial organs. Organs are permanently affixed or implanted and these are not.
Nonetheless, this is the appropriate place for their mention.

SR TIY L(1) 2 NIRLT7IR 19°0 ,0°2090 NTaY nI9%7 (3 wn ,AeTOY =l DHWI) BTN NOWI
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night if surgery were not performed immediately.” So, for Dr. Clark, even the very experi-
mental procedure served to prolong his life, the dangers of the procedure and its uncer-
tainty notwithstanding. The halakhic dilemma, of course, lies in the fact that the judgment
of the likelihood of prolonged life with an experimental procedure can only be made with
relative precision after the fact. Nonetheless, it is sufficient to note that an absolute prohi-
bition against the use of an admittedly experimental procedure is unwarranted. We should
remember that initiating a highly experimental treatment is likely only when all else has
failed, and the condition of the patient leaves no other option, short of allowing the patient
to die. Under those conditions, it is not self-evidently clear that use of an artificial heart
must be considered halakhically forbidden, even today.

Since the matter of agreeing to experimental treatment is not the subject of this paper,
we shall suffice with a brief statement. We quote the following from Dr. Avraham Steinberg:*

VTR DB Y YR 1301 ,21p jaTa nInk bxw 9N
D190 R L,AWTT 751N VYV NI012 2% NYdY LA3 TV O072pnm
29p% H19v TR R 10 DR CPIRW 1907 TR TID WK MR 211907
72872 212°077 OX 1D NWYY INIMW X7 DPOIDT NIPON ..INNM NX

NN 719°07m NP 23T R

[In the case of a] sick person whose death is expected soon, and
who has already received all of the known and customary treat-
ments, and now they want to try some new drug, or other experi-
mental procedure on him, which, on the one hand, might prolong
his life, but, on the other hand might hasten his death. . .the con-
clusion of the poskim is that it is permissible to do so, if the likeli-
hood of saving is greater than the danger of dying.

One of the central issues in the literature regarding cadaver heart transplants has been
the question of the harvesting of the donor heart, and whether or not that very act consti-
tutes an act of homicide. When we deal with heart transplants of that nature, we will
address that question. In the matter of artificial hearts, however, the issue is moot, since
there is no donor. In that regard, then, the use of artificial hearts is less problematic
halakhically than the use of cadaver hearts because one side of the equation — the donor
side — has no halakhic problem whatsoever, since there is no donor.

Of course, even in the use of artificial hearts there is a recipient, just as there is in
cadaver heart transplantation. We shall focus now, therefore, on the halakhic issues as
they involve the recipient of a heart, either cadaver or artificial. If the issues can be
resolved permissively, we shall have reached the conclusion that artificial heart trans-
plantation is permissible (and that cadaver heart transplantation is permissible from the
perspective of the recipient).

In the earliest discussions of the halakhic status of heart transplant surgery, the
questions regarding the recipient focused on two issues: (1) Does the removal of the dis-
eased heart itself constitute an act of homicide?” (2) If it is an act of homicide, what is
the legal status of the heart recipient following a successful heart implantation?

See the New York Times, 24 Mar.1983, p.1.

JAY 7,09R °122 D°°K1DT 0”101 T )T T3 ,(1994 ,11!’7‘7'(27 |7|79 VI WY 12ann 2D’|7W'ﬁ’) o807 NPnob 17’797‘7/73.7&
489-490. Dr. Steinberg provides a bibliography there, in n. 90. See especially Iggrot Moshe, Yoreh De’ah,
pt. 1, no. 36.

" The question of the halakhic acceptability of brain death is irrelevant to this issue since heart transplants are

not perfomed on brain dead recipients.
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The major sources brought to bear on the first question reflected a dispute between
Rabbi Zevi Ashkenazi (Hakham Zevi, 1660-1718) and Rabbi Yonatan Eybeschuetz (1690-
1754). In three teshuvot,® the Hakham Zevi dealt with the case of a woman who was
preparing a chicken to be soaked and salted and claimed that she could find no heart in
it. The Hakham Zevi affirmed that the chicken was to be considered kosher because no
creature can live for even an instant without a heart.” Therefore, he concluded, the cat
which had been nearby waiting to eat must have managed to take away the heart without
the woman’s noticing. The chicken, however, is kosher! What’s more, even if there are wit-
nesses who claim that they saw the whole process from beginning to end and who testify
that there was no heart, the chicken is still considered kosher because they must be lying.

Eybeschuetz took issue with the decision of the Hakham Zevi, at least in the in-
stance when there are witnesses."” He claimed that the witnesses are to be believed
because we have no real grounds to make them into false witnesses by our mere asser-
tion that they must be. The reality must have been that there was no normal heart
(hence the testimony of the witnesses), but rather, 1°» n°X%7 90X 727 w7 ...n1°n% v
257 oIpma wawn 1w ...593 252 7m17 38 18 — “It should be assumed that there was
some organ (tissue) which did not at all have the appearance of a heart, but which ful-
filled the function of the heart”"

Among the earliest poskim who dealt with the issue of heart transplants, the views of the
Hakham Zevi and the Kereti uFeleti played a significant role. Rabbi Judah Gershuni wrote:"

AMRI ORT W 2% INwH 35 1370m TN 290 XOXITY INM DR
73 7377 297 NREIT 7V NND 2wna XIT 277 DR PROXIDWD 53707
7797V NP2 OTIPH TIW RI ...]0 NIWY? TIORT IWDOR 1 OX ...0TR
X3 W™ 719770 31772 7219037 OR NRT 932 ,0°%DI1T NIYNIp D HY

TN 17720 797 IR 2% 70K PYNWY AR .. %I0 K97 IRD 10R

Regarding whether it is permissible to remove the heart from a
dangerously ill person in order to implant a new heart, for if we say
that immediately upon removal of the heart he is considered dead
and that murder is committed by removing the heart. . .[i]f so, it
may be forbidden to do so. . .[a]nd even though the person was
already in the category of a terefah by determination of the doctors,
it is nonetheless forbidden before the fact to kill a terefah and
involves a violation of the negative commandment “Thou shalt not
murder” . . .[a]nd the subsequent implantation of a new heart con-
stitutes the person as a new being.

The source for Gershuni’s initial premise is the Hakham Zevi, as he himself says in a
part of the responsum not quoted. Note, too, how Gershuni moves from the first of the two
issues (is it murder?) to the second (what is the status of the patient after receiving the

b7 Y7 77y 00 %28 0On N

’ And any body motion that exists must be considered merely convulsive (©1999), and not indicative of life.

" See *N192 "7 P70 11 7¥0 M 70 ,(77P Y) *nbo1 .

" Interestingly, the >n51°n75 did not declare the chicken kosher. He declared it terefah on the grounds that it
didn’t have a normal heart. The Hazon Ish (Rabbi Abraham Karelitz, 1878-1953), Yoreh De’ah 4:14, took
exception to the decision of the °n%1°n73, at least according to Eybeschuetz’s own reasoning, for it is the
absence of a heart that makes an animal terefah, not the normalcy of the appearance of the heart.

= i MR, vol. 18, no. 3 (issue 64), Nisan 5729, p. 138, reprinted in the collection of his responsa, 23 700
o8, Jerusalem 5740, p. 378b.
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heart?). The fact that the person is now alive does not necessarily imply that the act of
removing his heart was anything but murder. No matter what the positive result, the doc-
tor has committed murder.”

Rabbi Menahem M. Kasher also dealt at length with the views of the Hakham Zevi

and Eybeschuetz." After quoting from the responsum of the Hakham Zevi, Kasher wrote:"

P71 R? ,2%7 1mn PHUNY NYaw ,INw w DR 1°12TH KXY WD 7
X2 OX INWOWY SRTIT,WHn DR 77 17 W RYX 00 DRI 12 PRY
72nn9% YXIWweY IoRW 17 PIoph w0 AT MmN NWwyL ox 2R
DMMIR DROMTW AXI .JI2 MIY N1 KIT W L1 1IN NIWYH
N1 WY XD OR TWRM 721K NI ADIPN W WOR MmN T Yyw
N 0N PED PR X7OMP NLWH 73T KXY XD ppo HYon »7m 1D
JOPRTY 00 7T ¥AT2 07w 0R° DORTY 30 0°hm ThYa 001K

YW 1 XX DPRW WHR 19°DRI

It clearly follows from his words that according to his (the Hakham
Zevi’s) view, when his heart is removed from him, he has not only
lost the presumption of life, he has the legal status of a dead per-
son. And surely according to his view, if one comes to ask whether
to undergo such surgery, one must decide for him that it is forbid-
den for a Jew to undergo such surgery, a priori. In doing so he com-
mits suicide. And even though the doctors claim that the surgery
may enable him to live longer than he would without the surgery,
[their claim] is still in the category of “doubtful”” And, according to
the Hakham Zevi, “doubtful” longer future life does not permit
“certain” death for life which is “certain” at this moment, even if
it is possible that [his current life] is only temporary.

And, like Rabbi Gershuni, Kasher also links the second issue with the first. Near the
end of his teshuvah Kasher wrote:'* 1 2%7 W°%17 o) 27517 1372w 2°¥% *nansw an %y
DO NPAN P 290 NPNWR WITNA WOw XYM .0 112 0 oA — “Regarding my ear-
lier claim that according to the view of the Hakham Zevi one has the legal status of a dead
person if his heart has been removed. . .it follows that the renewal [of life] by the heart
implantation is a type of revival of the dead.”

Furthermore, Kasher makes an important observation regarding the relationship of
the views of the Hakham Zevi and Eybeschuetz. He wrote:"”

71291 ©nYEbW T TR P YA 015137 00T 102 7 1520
PP 9179377 297w PaR ,2%7 YW 0PN KoY MK 1282 NIWDK
NXR 295,17 MIR1D VHRI WINIW TV NPREY N1 A2 PRY SRTID IX M0

0TP3 7137 29N 93 NR NPARY oA B

And so, the debate between the two sages whom I have men-
tioned regards only this point: that perhaps a condition can exist

¥ Gershuni does not reach a definitive conclusion. Indeed, the section of the responsum from which the quota-
tion in the paper comes ends with 79577 1299 712 2972 1P g .

'* See Noam, vol. 13, 5730, pp. 10-20, printed as well in 173 0 ,vpwn JwN /2 Po0 0N *127, pp. 240-245.
** Noam, p. 12, oram >34, p. 241a.
' Noam, p. 20, arm *127, p. 244b.
" Noam, p. 11, oram »1247, p. 240b.
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where some organ (tissue) can fulfill the function of the heart.
But when the normal heart is removed [and there is no such
other tissue present], surely [both agree| that the body has no
independent vitality until the new heart is appropriately implant-
ed and controls the functions necessary to revitalize all the parts
of the body as prior.

Rabbi Kasher makes very clear that, in his opinion, the dispute between the Hakham
Zevi and the Kereti u’leleti does not have any real significance regarding the matter of the
permissibility of removing the heart from the potential recipient of a transplanted heart.
Even according to Eybeschuetz, when the damaged heart is removed the person is consid-
ered dead because there is no basis to claim that there was some other tissue perfoming
the functions of the heart at the time of the removal of heart."®

Rabbi J. David Bleich has also written an extensive article on the subject of the artifi-
cial heart."” He, too, concurs that the dispute between the two sages of the eighteenth cen-
tury may not indicate any difference between them with regard to the removal of the dis-
cased heart. He wrote:

It has been argued that, since according to the Hakham Tsevi it is
impossible for any creature to survive without a heart, removal of
a diseased heart ipso facto causes the death of the patient and
hence constitutes an act of homicide. Reanimation by means of
subsequent implantation of a cadaver heart would thus be viewed
either as a form of pirkus (convulsive movement) or as the gener-
ation of a new life.

Actually, the selfsame argument can be formulated in a man-
ner which is entirely consistent with the position of the Kereti
upeleti. As already noted, this authority accepts the basic premise
that, absent a heart, a living creature cannot survive. Kereti upeleti
merely posits the possibility that cardiac functions may be assumed
by an organ which does not at all resemble a normal heart. Hence
Kereti upeleti might well concede that removal of the heart from a
living creature would lead to its immediate demise.

Before we deal with the question of whether or not the removal of the diseased heart
is itself an act of murder, let us deal first with the matter of the status of the recipient sub-
sequent to the implantation of the new heart, even if we assume that the removal of the
diseased heart was an act of murder.

We saw above that Gershuni, Kasher, and Bleich refer to the person as a type of new
person, an instance of revival of the dead — at least according to their understanding of the
view of the Hakham Zevi. So, let us pose a question that will seem absurd at first blush. If
a person is killed and then revived, is his halakhic identity the same after his revival as it

*® Kasher also does not reach a definitive conclusion in his earlier version. His responsum, in Noam, ends with

5772 1PY 1% 727 In onan »127, however, there is an additional small section which does affirm that the
removal of a heart from one live person for implantation in another constitutes murder, and while that state-
ment was made about the donor, there is no halakhic difference between removing the heart of a still-living
donor and removing the heart of a still-living recipient.

" The article appears in Hebrew in 710 Syaw 710 25 (5744): 151-163, and in English, A.M. Fuss, ed., Jewish
Law Association Studies 111 (Atlanta: Scholars Press, 1987), pp. 109-145.

* In the English version, p. 121, and in the Hebrew article (in slightly different wording), p. 155.
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was before his death? If the answer is affirmative, his wife would still be his wife, his chil-
dren would not have automatically inherited his estate, his family would not have been
required to sit shivah and begin the recitation of kaddish. If the answer is negative, his wife
would be free to remarry without a get, mourning rites should have begun, and his estate
would have been passed already to the heirs. These questions may be fascinating (though
absurd) to raise, but the answer to them is of interest to us for only one reason. If the per-
son remains the same person halakhically, and if a doctor is confident that he will be able
to resurrect the person he kills by implanting an artificial heart, there may be grounds to
conclude that the act of removing the heart would not itself be an act of homicide. Such a
possibility is untenable if the person becomes somebody new as a result of the implanta-
tion. The “earlier” person is dead, the “revived” person is an entirely new entity.

It is quite clear that the literature cannot be full of prior precedents on this matter.
There seem to be two approaches to this issue in the literature. One of them is reflected
well and succinctly in an article by Rabbi Moshe Hershler, who wrote:*

7,Nm” 1732 0IRA 7wyl *vavd 27 b anpnwn avw 117° v oxn
TI0° .AWTINA DONNT NPNY PYR RIT ONIORYHT 297 YW Inbnwm
DINA YW 7192 1R N OIR DAY 00,112 1091 TN 0220 BT
OIRW ORI IRW 937 ...7772R 792 1011 0NN N1RN [NEn LT
nm R? O7WRW IN9NN PV 1910 1P ,Nnd 2wnIw AR 70N op
DR P NWT IRORITWD TMT PONOAYI IRD PIRWY PR 3 DIWN ..100
noNW oy P13 ,°0 1KY N OTRT 19OKD R¥M,3% D01 77 Rwn ,abn

JPnnY 7T op wInn 290

Ought we to consider that with the stopping of the natural heart the
person becomes categorized as "dead,” and that the implantation
of the artificial heart constitutes a type of new “resurrection of the
dead?” We are duty bound to mention in this context an important
axiom: that resurrecting the dead is not within the power of
humans or science. The key to resurrection is entrusted only to
God®. . .and whenever we see a person resurrected after being con-
sidered dead, the end proves about the beginning that the person
was never really dead. . . .Therefore, there is no reason to ask in our
case and to wonder whether upon removing and stopping the heart,
leaving the person without a heart, it is as though the person has
ceased living and died, and only upon implantation of the new
heart been resurrected.

Hershler’s approach is more theological than halakhic. True resurrection of the dead
is only within the capability of God. If humans perceive something as death followed by
resurrection through human agency, it could not have been death. If that is the way it
appeared to us, we must change our definition of death. Thus, there is no halakhic imped-
iment to the removal of the diseased heart. It cannot be murder since the subsequent rean-

2 75 *MIsRYE 2% in N0 7557 4 (5745): 84-90. The quotation comes from p. 87. An earlier version
of this article appeared in 1D Syaw 7N, 5743, pp- 99-103. The quotation does not appear in the 7710
75 YYaw version.

2 He adds: nyaon 1 abyn® on n1o MvoIn 021y %poI8 IRWI YWIIRI TPYR AwYnD ORvXm 1XYW NIvoIng 931
X AW

* He adds: And all of the instances which we do find, like the acts of Elijah and Elisha and other righteous of
the world, are miraculous occurrences, beyond nature and human ability.
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imation of the person demonstrates that death had not really occurred. For Hershler, then,
the status of the “reanimated” person is clear. It is the same person as before, because

there was n

o death.

Not surprisingly, Hershler’s approach is not shared by Bleich, who seeks more classi-
cal halakhic evidence to answer the question. He starts with the premise that, with the
removal of the heart, the person is, in fact, dead, at least according to the Hakham Zevi
and Eybeschuetz. Assuming that, what is the person’s status following reanimation? The

Gemara rec

ords:™

7PUAW 7137 0P .0I02°K L7777 2773 01D NTIP0 173V X7 0270 1727
NTIVO T2V 9 2N D AR WD LR AT 0¥ hnY LRI 0ab
.RD%1 WOIINM RNYWI RNYW 552 RY 7% MK L7772 011D

Rabbah and Rabbi Zeira made their Purim meal together. They
became drunk, and Rabbah arose and slaughtered Rabbi Zeira.
The next day he prayed on his behalf and restored him to life.
The next year he said to him: “Let the master come and we will
have a Purim meal together” He responded: “A miracle does not
occur every moment.”

In commenting on this episode recorded in the Gemara, Rabbi Hayyim Joseph David

Azulai (Hid

* Megillah 7b.

a, 1724-1806) wrote the following:*

TPWITR OYPD XTI NP1 17Y2 LAWI °3 X1T /1 NWR ,pENon? W
PWITR INWRY WIRY IR PO R1T Y A0R? 700 001 ,pwh 70
SWITRT QWA PWITR SYAT INWINA 1IN 0TI X0 771107 2w
79¥2 NPw I3 1777 ’ITI,1R0% IR NN 00397 132 1957 1771 ORPpP
RN RNDM 51 977 01,707 PWITR IYOPEN AR 77NN NN 717
nM TWRD RPI1T 1777 YYAN NN RXY AP TWRTT R ’PDYT IR KO
TNIRT XN ORPAR 700 I X021 7Y 7Y 12p1 KowD X NN IRWD
JWOR NWRYORMP WITR SYPD K21 ,07X7 23 NMD 0m 100 X2 7000
AWR TP 772 N 1 TWRD 79Y21 ,X00YT WOPKT SWITR 712 0N K21

N 2apY 1

The following is in doubt: When Rabbi Zeira was slaughtered and
clearly dead, was the marriage between him and his wife absolute-
ly dissolved with her becoming marriageable to others, such that
when he was resurrected the next day he had to betrothe her anew
because she was unmarried? [Is this case] comparable to one who
remarries a woman whom he has divorced, which requires a new
betrothal because the first marriage is gone, terminated by
divorce, and a new situation is now present; such that similarly in
the case where her husbhand has died, his death makes her per-
mitted to others and terminates his marriage to her and when he
is subsequently revitalized it is a new matter? Or perhaps, the
premise that a woman acquires the right to marry others upon the
death of her husband applies only when the man has died and
remained dead, but if he were never buried and was resurrected

B R0 TV 1R L0 007

201



RESPONSA OF THE CJLS 19Q1-2000 VISITING THE SICK AND MEDICINE * {IRID7) 07291 NP2 maba - avT 7

by some prophet or righteous figure it becomes clear that his
death was not a normal death, and his original marriage is not
terminated, his wife remains married to him and any betrothal
contracted by her with another is null and void, and when her
husband is revitalized he may resume marital relations with her
immediately, as it was before his death?

The Hida raises the question of the halakhic status of a person who has died and been
resurrected. He couches it in the clearest of all categories, a man’s marriage to his wife.
Death terminates a marriage. If the resurrected man is halakhically a new creature, that
new creature was never married to the woman who was the wife of the person who has
died. If, however, the legal status of the revived man is the same as it was prior to his death,
he is not a new creature, and remains married to his wife. This is the question that the
Hida has raised. He turns to the Yerushalmi to find the answer.

The Mishnah reads:* 27> 7102 N1 WIM 27> 797 XM NR2 X7 OX PWIYH JU°3 77 10
v3 77 7 Wt — “[If a man says:] ‘Let this be your divorce from now if I do not return
within the twelve months,” and he dies within twelve months, it is a valid get.” On this the
Yerushalmi comments:¥ 97X 07> %27 ,RW1S NN IR A7 /7 2RWPD NN XADW 100
M 0°01 17 WY WK IR L,KWPD 7171I0R — “What is the law regarding her right to be mar-
ried [immediately upon learning of the death]|? Rabbi Haggai said: ‘She is permitted to
marry [immediately|” Rabbi Yosi said: ‘She is forbidden to marry [immediately]. For I say
that perhaps miracles were performed for him and he was resurrected.”*® Obviously, if the
classical codes include the view of Rabbi Yosi as law, the answer to the question of the sta-
tus of the resurrected man would be clear. He would be the same person after revival as
he was before death. However, that is not the case. When Maimonides recorded the con-
sequences of the Mishnah he wrote: ...w7m1 277 793 JX5m *NR2 X? DR PWIYN U3 771 M7
27 MR 7Y D2° DIPR2 XWIN XD NWAIA KT Y RI2OW TWHR KW DVYR WM 270 T2 nn
*Rani 02pnw> win — “[If one says to his wife:] “This is your divorce from now if I don’t
return within twelve months’ . . .and he died within the twelve months, even though it is
impossible for him to come and she is divorced, she should not get married in a case when
the levirate law would apply until after twelve months have passed and the condition has
been fulfilled”” In other words, Maimonides’ concern is whether her remarriage would be
permitted because she is a widow or because she is a divorcee. If the former, she must
comply with the levirate laws if they apply; if the latter, the levirate laws are inapplicable
by definition and she may marry whoever she wishes. So, he mandates that she wait until
she definitely becomes a divorcee, making the levirate laws inapplicable. Maimonides is
obviously not concerned with the possibility that the husband himself might return after
being miraculously revived.

The question for the Hida then becomes the following: Does the failure of the poskim
to take account of the view of Rabbi Yosi indicate that he is mistaken? If the view of Rabbi

* Gittin 7:8, 76b.

7 Gittin 7:3, 48d (40a).

“ That is, had the man been resurrected and returned home within the twelve months, he would not be
divorced from his wife. And if we would permit her to remarry immediately upon hearing of the death of her
husband, we do not take account of this possibility, and the result might be that she would be married adul-
terously to a second husband because her original husband has been miraculously resurrected and returned
home within the time frame of his condition.

* M.T. Hilkhot Gerushin 9:11, and cf. S.A. Even HaEzer, 144:3.
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Yosi is mistaken, then a person who was miraculously revived would be legally a different
person from the one who died. And if Rabbi Yosi is not mistaken, why do the poskim ig-
nore his view? The Hida wrote:**

W 235m 31777, 0003 12 w1 ’nwh Y93 wrn X 0'podiw AR
XD RVIYMT RUIWMD B0 TROIYVIMH? WA »71 DRI L5 mow )Y
R MPWIT 79M n7H 5D mow R R wrn RDT WD ,wn
7 X3 ®DY,NRT INWR 7772 KTAR NOKR T 2°01 19 WY1 DY IR
JTTI 7777 RTIN?N 073 MR 12 PR X121 .1 70297 R Nw 0

JINYDT IRMD NW TN ORI 2D MINR ORT

Even though the poskim do not concern themselves at all with
the possibility that he was revived by miracles performed on his
behalf, the reason [for the lack of concern] is because it is a very
uncommon occurrence. And even Rabbi Meir who is concerned
about infrequent occurrences,” is not concerned with very infre-
quent occurrences, and surely is not concerned with this possi-
bility which is wtterly infrequent. Nonetheless, it is clearly
demonstrated from the Yerushalmi that if one is miraculously
revived after he has died, he remains married to his wife. Even
the fact that he was definitely dead is irrelevant since, in the end,
he lived. And regarding this even our [Babylonian] Talmud would
agree, that if something like this happened, the death would be
as though it didn’t happen.

The Hida makes several important points. First, the silence of the poskim does not mean
that Rabbi Yosi is incorrect. They ignore his view because the law simply does not man-
date required behaviors on the basis of infrequent occurrences, and certainly not on the
basis of utterly infrequent occurrences. Second, even though the Bavli’s analysis of the
Mishnah in Gittin ignores Rabbi Yosi’s view altogether, that should not be misunderstood.
The Bavli ignores Rabbi Yosi because what he posits is so unlikely, not because he would
be wrong if it actually occurred.” Third, the person may, in fact, have died. The death, how-
ever, is rendered null and void by the subsequent resurrection. The Iakham Zevi and
Rabbi Yonatan Eybeschuetz can be correct that the removal of the heart entails certain
death. What the Yerushalmi proves is that the death is superseded by the subsequent
revival, without any legal change in the status of the person who died.

As applied to the question under discussion, Bleich puts it well:*

According to Birke Yosef’s analysis, it necessarily follows that
removal of a diseased heart followed by implantation of either a
cadaver organ or an artificial heart does not constitute an act of

See above, n. 25.

JNIMIPH 712772 X2 LR L,V NN

€

* Yevamot 119a, and referred to in many places.

This point is very important for the Hida. If the interest of the Bavli in the levirate issue must be understood
to imply that it is the only possible issue, the Bavli would have rejected the view of Rabbi Yosi, not simply
ignored it. If the Bavli rejects a view of the Yerushalmi, it is the Bavli which prevails in the determination of
the law. Rabbi Yosi would be deemed incorrect, and were any person to be resurrected he would have to be
considered a new person, legally speaking.

* English article, p. 117; Hebrew version (not quite identical with the English version), p. 153.
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homicide since, in his view, death is retroactively nullified by
virtue of subsequent animation.

To this point, therefore, we conclude that the status of the recipient of an artificial
heart is the same after the implanation as it was prior to the removal of his heart.
According to Hershler this is so because he cannot have been considered dead, since res-
urrection is only possible for God, not for doctors. According to the Hida, it is so because
the subsequent resurrection nullifies the death and the view of Rabbi Yosi in the
Yerushalmi proves that the status of the individual is unchanged after his revival from what
it was before his revival.

It is a little surprising that Bleich did not refer to a source even earlier than the Hida.
Rabbi Hayyim Benveniste (1603-1673) refers, as well, to the same issue, though from the
perspective of the death of the woman. He wrote:*

X°21 >7° HY 10°1 271w NORTY 00K TP DN WK 707 OXT 23R 17207
DYan npT AYpD K27 Nennwn 12 ywrbry *nonpaxi 127 170K 13
72 RPIT /7 DWRT RTIPA TYO WO ,INRD RWIT? 79190 71K 0Yn

*,9%3°01

And it seems to me that if a woman died, unmistakably, while mar-
ried, and was then revived by a prophet, like Elijah with the son of
the Zarephatit” or Elisha and the son of the Shunamit,” her mar-
ital relation has not been terminated, and she may not marry
another. And there is support [for this contention| from the prece-
dent of the wife of Rabbi Hanina ben Hakhinai."

The case of the wife of Rabbi Hanina records the miraculous resurrection by Rabbi Hanina
of his wife, whom he surprised by returning from the academy after a twelve-year absence
from home. Upon seeing him, she died. Rabbi Hanina cried out to God: “Is this her reward
[for faithfulness during my long absence]?” He prayed on her behalf, and she was resur-
rected. This incident is taken as support for the claim of Benveniste because there seems
to be no indication that there was any need for a new act of betrothal by Rabbi Hanina.

Rabbi Eliezer Waldenberg deals with the question of the need for a new betrothal fol-
lowing the stoppage of the natural heart for open heart surgery in a thorough responsum.
He writes there:*

PRI YN YYAN NpUT AYpD XPT ML wba 721741 NoId Pyan 1ovi
nm R2T 1117°1 7133 5y 1OW Doma A 7 37R1,NR? RWIT? 1919
DYT ORTIA ORTIAT AT 9O NINOBMI NOWNI YT Hw IN1m wmn
"M ,5van Sw nper B9 75 071 by vppa &5 an jarh 20 nrxIn o
12 ©TIRWS KM TN WOR NWRD R0 NYR 953 Tl RO

W PWITRY B9 ApIpT MIPR AnDwH 10 neaY A 2vn

72 IR 07 NITAT L1700 TR i=h ,ﬂb'l'uﬂ noid

* 1 Kings 17.

¥ 2 Kings 4.

3 Ketubot 62b.

1 Kings 17.

" 2 Kings 4.

* Ketubbot 62b.

2975790 170 P‘?I‘l TR y°2 n”w. The quotation in the paper comes from p. 52, letter heh.
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The author of the Keneset ha-Gedolah concluded definitively that
the marital relationship was not terminated, and that the woman
could not marry another. If so, deduce from that by an argument
of “surely so” regarding our case (of open heart surgery) in which
the man does not actually die, and his vitality continues in reali-
ty throughout. It is absolutely clear that the act of removing the
heart temporarily does not terminate the marital status. His wife
is considered throughout to be married, and certainly when his
heart is restored and he resumes normal family life she requires
no new act of betrothal.

Thus, it is clear to Waldenberg that the person remains after the surgery exactly the same
person as before the surgery. And, in a later responsum,” he makes very clear that there would
be no difference in this regard between a case in which the heart is physically removed from
the body and a case in which the heart is merely stopped, but not physically removed.

There is one more direction for our discussion of this issue to take. We quoted Bleich
above™ to the effect that the Kereti u’Feleti may not disagree with the Hakham Zevi. Bleich
also argues in the opposite direction, and his argument is convincing. The argument
between the Ilakham Zevi and Eybeschuetz is most probably over the probability that the
chicken had some other organ that took over the functions of the heart. The Hakham Zevi
considered that so unlikely a prospect that he was compelled to consider false the testimo-
ny that there was no heart present. But what would the Hakham Zevi say if he had incon-
trovertible evidence that some other organ had in fact assumed the functions of the heart?
Surely it is not the physical presence of an actual heart that determines for him whether
there is life present. When people die, the heart remains physically present, but the people
are dead. Why should the opposite case be any different? If some other organ were clearly
and incontrovertibly fulfilling the functions of the heart would there be any reason for the
Hakham Zevi to disagree with the Kereti u’Feleti? Logic would dictate a negative answer.
What must matter for both of them is whether there is something causing the blood to flow
through the circulatory system. If there is, the person is alive; if there is not, and it cannot
be quickly restored, the person is dead. It is a functioning heart or heart replacement that
is determinative for both. Death is not caused by the stoppage of the heart, but by the irre-
versible cessation of cardiac activity. Were that not the case, every instance of open heart
surgery would also be an act of homicide, for the pulsation of the heart is stopped on pur-
pose® and the functions of the heart taken over by a heart-lung machine. No halakhic
decisor has even raised this issue, let alone determined that open heart surgery is forbidden
because it constitutes homicide. The reason must be obvious. It is cardiac function that is
critical, not whether that function is being carried out by one’s heart.

Bleich is not the only, or even the first, to make this claim. It appears before him, too.
The earliest claim to this effect, as far as I have been able to find, was made by Rabbi Aryeh
Leib Grossnass, who wrote:* %3 w1y n319m7w 111392 %2R ,nn3 *117 22 9927 205 271w )
SRTI2 97K 0 P77 277 12 12NWWD 37AXRI ¥A12 AR 7132 077 NX1IM 077 poRl XP1 297 S1pEn
awm N 791 X2 — “And even though the Hakham Zevi wrote that without a heart one is
considered dead, surely in our case we must consider that the person was never dead since

* Ibid., no. 64.
“ Above, p. 199,
* In order to prevent movement of the organ being operated upon.

R 2% 7w (London: 5733), vol. 2, 36, p. 120b.
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a machine fulfilled all the functions of the heart and the flow of blood through the body
did not stop even for a minute, and after the implantation of the heart the person was
alive” Hershler also made a similar claim.”

A fine synopsis of the issues and the directions we should go in on this issue can be
found in 077728 NPWI:*

0717721 0°270 O12°0 P TV QIPN’ PRIDAT YT 77K [T DRI
POW 722 AN O IRW 1207 72T MY NIIRT2 TN NNox?
WA 7RI T P2 R @o0m Jmnd 2% minea 9531 071100
NP¥I DWN TI0°KY 7172 1WTW R 2INKRY L[271] R7DHW RN
mInND 2% mMIN*1 932 XY LI1Y PR IR LID1 297 NRYIT oYY 79IN0
MR POPYR IR LTI 2w 1D AP DR DRI PR DIAX ‘D17
WY1 P R0 3% 07 nnTe YW 379pEN 231 NIDIn 010 by Poibn’
MYPW X21,1WR KT 1271 723702 PN TRV (N19XRYM 22) 71100 Y
IRD TPRI L.APWT DR QIWn [IND 27 1IN POpERY M HY

3197 27 WY ,AINT P9N 939 0T N 130T ,297 TIPDNw

With the passage of time, God willing, and the advancement of
medical knowledge, [this matter of artificial hearts] will progress
to the point that the chances for successful surgery and the pro-
longing of the life of the patient will be good and clear. It is pro-
bable that at that time it [implanting an artificial heart] will be
permissible for a terminal patient, just as any open heart surgery.
And Rabbi Shlomo Zalman Auerbach agreed with me on this
matter. Indeed, I have seen that some have judged this forbidden
on the grounds of the murder of the patient by the very removal
of the patient’s heart. But the argument requires investigation
because in every open heart surgery today, while it is true that
the heart is not removed from the patient’s body, drugs are
administered to stop the heart completely, and the function of
causing the blood to flow through the entire body is carried out
by a machine (artificial heart) which is external to the patient
and to which he is attached, and I have not heard of anyone who
harbors reservations about open heart surgery on grounds of
murdering the patient. . .and especially in this case where the
functioning of the heart, i.e., causing the flow of blood through-
out the body, is fulfilled by a machine.

We have thus supported logically, theologically, and by formal halakhic argumentation our
intuitive feeling that artificial hearts must be halakhically acceptable, provided they are
medically feasible.

There are two final postscripts to add to this section of the paper. First, we have been
dealing with the long term use of an artificial heart as a permanent replacement for one’s
natural heart. It is in this area that the success rate is thus far not very great, though
improving. Artificial organs are also being used with greater success as temporary replace-
ments, pending finding a natural organ for implantation. Since the success rates are rea-
sonable, there is little halakhic objection to attaching a patient to an artificial heart

" See above, n. 21. In the 75 Y¥aw 77N article, see p. 101, and in the X197 7371 article, see p. 87.

* See above, n. 4.
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replacement while waiting for the availability of a heart for implantation. The wrinkle in
this is that the longer one is attached, the more medical problems are likely to develop,
particularly infection and internal bleeding, and with these developments, the patient
becomes an increasingly less likely candidate for a transplant. Thus, careful attention must
be paid to the likely time until the replacement heart becomes available.

Second, when the time arrives that use of artificial hearts becomes common, it will
probably be possible in some instances to utilize parts of the diseased heart which are still
functional for implantation in others. There should be no halakhic objection to such use,
provided the decision to implant an artificial heart is made independent of the need of a
potential recipient for heart parts.”

Conclusions

1. The use of artificial heart valves, bones, joints and skin is permissible.

2. Both hemodialysis and peritoneal dialysis are permissible.

3. The use of a heart-lung machine during open heart surgery is permissible, as is its
use as a temporary measure awaiting the availability of a heart for transplantation. In the
latter case, consideration of the likely time span before receiving the heart for transplan-
tation should be a factor in deciding whether or not to use it, since prolonged use may cre-
ate complications that will make successful transplantation less likely.

4. Use of an artificial heart as a long term matter is fraught today with dangers, and is
very experimental. Agreeing to such surgery should be discouraged so long as there is any
other alternative whatsoever. However, if there is no other alternative available and the
prospect for prolonged life is greater with an artificial heart than without it, it is permissi-
ble to implant an artificial heart even today.”

5. When the success rate for artificial hearts becomes such that the likelihood of suc-
cesstul implantation and use are greater than the danger to the patient from the procedure
or its possible after effects, the routine use of artificial hearts will be permissible. Indeed, it
will be preferable because it will eliminate the need to wait until a donor heart becomes
available, and it will obviate the need to fix the moment of the death of the donor. The act
of removal of the diseased heart is not an act of murder, and there is no change in the
halakhic status of the patient after implantation than before removal of the diseased heart.”

¥ See the end of Hershler’s article, referred to above, n. 21.

 Compare below, n. 68.

*! This claim is an interesting correlative to the case of conversion. There we claim halakhically and psychically
that the convert is “reborn” after conversion even though he or she is the same person physically. Here, the
person remains the same person legally and psychically even though he or she has been “reborn” physically.
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Part 1I: Use of Animal Organs

This paper was approved by the CJLS on March 16, 1999, by a vote of eighteen in favor (18-0-0). Voting in favor: Rabbis
Kassel Abelson, Ben Zion Bergman, Elliot N. Dorff, Jerome M. Epstein, Baruch Frydman-Kohl, Myron S. Geller, Nechama
D. Goldberg, Susan Grossman, Judah Kogen, Vernon H. Kurtz, Alan B. Lucas, Aaron L. Mackler, Lionel E. Moses, Mayer
Rabinowitz, James S. Rosen, Joel Roth, Elie Kaplan Spitz, and Gordon Tucker.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halakhah for the
Conservative movement. The individual rabbi, however, is the authority for the interpretation and application of all matters
of halakhah.

TORY

Is the use of animal tissues or organs for transplantation in humans permissible in Jewish
law? If permissible, are there any restrictions?

mwn

The use of animal organs for human transplantation is no less experimental than the use
of an artificial heart.”” In a certain sense, the success rate for such experiments is even
more disappointing than the rate for artificial hearts. Attempts have been made, though
not in any great numbers, since 1964. Thus far, all attempts at the transplantation of ani-
mal organs into human beings have failed to prolong the lives of the recipients signifi-
cantly.” Even in the most successful case thus far, the Baby Fae case of 1984, in which the
heart of a baboon was implanted into the chest of an infant, the infant continued to live
for only twenty days.” Thus, it is clear that all of the cautionary comments made in the pre-
vious section with regard to the experimental nature of artificial heart implantation will
apply to this issue as well.*”

If and when animal organ transplantation becomes a medical feasibility, it will go with-
out saying that halakhah will demand that the animal organs be taken from the animals
with all due consideration to the issue of 017 *2v2 qvx. It will be equally true, however,
that the primacy of human life over animal life will also be an halakhic given.

This is not the place to engage in a lengthy discourse on the issue of 0»n "Hya .
We shall suffice with brief proof that the primacy of human life over animal life will be an
halakhic given. The Bible itself hints that animals are to be used by humans for their
needs. Gen. 1:28 gives humans dominion over the animals, and Gen. 9:2 ff. intimate the
right of humans to utilize animals for their needs. Nahmanides also makes it very clear in
his commentary to Gen. 1:26 that the term 177" implies dominion and rule.

The idea that humans have the right to use animals for their own purposes, and that that
was the intent of creation, is implied in the baraita quoted at the very end of Kiddushin (82b):

2 See above, p- 195 for our brief comments on experimental treatment.

* A summary of attempts at such implantation can be found in W.E. Parks et al., Surgical Clinics of North

America 66:663, 1986.
* See L.L. Bailey et al., JAMA 254:3321, 1985.

% In regards to both artificial hearts and animal organs, I have been speaking only of the permissibility of their
use. | can as yet conceive of no circumstances in which it would be halakhically mandatory to agree to either
type of medical experimentation.
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DY 50 MIRI PUR 02X IR KD MM IR MYIR 12 1WA
< 2JWPWY XOX X733 XD 071,983 KDW 0°0115NM O NN

Rabbi Simon the son of Elazar says: I never saw a deer tending
crops, or a lion bearing a burden, or a fox operating a store, and
they sustain themselves without suffering, and they were created
only to serve me. . . .

The earliest responsum that deals specifically with the applicability of @n *2¥2 ¥ to
uses of animals by human beings is by Rabbi Israel Isserlein (1390-1460)* who affirmed that
pulling feathers out of a live goose was not forbidden on grounds of 0»n *7v2 7y, so long
as one was doing it for one’s need and use, since all creatures were created for the use of
human beings. His student, Rabbi Jonah (Ashkenazi),” subsequently wrote™ in the name of
Tosafot Avodah Zarah™ that even though the prohibition against 217 BYa YR is XNIRT,
if there is some purpose behind the act, it is permissible. To this Rabbi Jonah adds that the
“some purpose” means “some medical purpose,” even for one who is not dangerously ill.
Finally, for our purposes now, this view is codified by Rabbi Moses Isserles:*

H¥2 WX IOR DIWM 72 MY ,0°13T IRWY IR AXIDI? PIXT 127 9
.0n

The prohibition against cruelty to animals does not apply to any-

thing which is needed for purposes of healing, or other matters.”"
When that time comes, and it becomes clearer exactly what issues of 0™ by ¥ may be
involved, it will be critical to have a paper dealing with that subject. That paper will have
to discuss even the ultimate question, namely, whether considerations of 01 "5y qY¥ can
ever outweigh the use of an animal organ to save or to prolong a human life. The focus of
our discussion at the moment, however, is on the permissiblity in halakhah of having an
animal organ implanted into a human at all.

While the issue of @1 *5¥2 qv% is what makes animal organ transplantation more
halakhically complicated than artificial organ transplantation, animal organ transplanta-
tion is not a difficult halakhic issue. Given the axiomatic premise that human life takes
precedence over animal life, there could be no halakhic objection to the use of animal
organs to save the lives of humans. Even now it is not at all uncommon for valves from the
hearts of pigs to be utilized in heart valve replacement surgery of human beings.”® Of
course, if artificial and animal organs were both equally feasible and equally effective,
whatever issues of @ "5ya Wy might exist would make it preferable to utilize an artifi-
cial organ. Obviously, though, if both were available, but the animal organ would be more
effective, it would be preferable to an artificial organ.

% 7”p 0 ,0°aN31 DPOD ,JWI NN

5 See below, n. 230.

5975 177,071 595,00 0°K 160

* Probably 11a, 79219 71”7, even though the wording is not exactly as quoted by the 2n°1 710°X 2p0.
o979 790 /i 700 TV (AR

! For other responsa which also affirm that o>*n *5v2 9w does not apply when there is medical need, see
,T7°0,3'1 WR W N7Iw ,"7 50 ,R"N py° I'l|7|7ﬂ n”w ,ﬂ"P 750 ,R"1 X P12 n7w ,R”Y 0 ,3”1 2pY° N12W N7
17D 70,77 YRR 7OX N7

% It is interesting to point out that the Gemara in Ta’anit 21b also posits the similarity of swine internal organs
to human internal organs. On that basis it mandates that a pestilence among swine is grounds for declaring a
fast for humans. See Orah Hayyim 576:3.
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After the Baby Fae case, Rabbi Shlomo Goren wrote an article in the Mizrahi — Po’al
ha-Mizrahi newspaper 191%3% in which he wrote:

oW IR N YW bR IR 7122 2% nbnwan wawn® 720 95 PR
I X2 ,mbrn Abnwanw ATna bnwrw 2w NR DYIWHY
ayown 93 K9P MmN j¥mINM 07 NpDonY TAXWA WRD NT
DOW MIPOM? NIDR KXV LL.OTRT DY NOAIPID°0D IR NIDXIVPLLIR
NR X7n% 12 X211 7122 Hw 257 95V nRIDT Arnanw 1M2anw
Y2 0 1MYNN XY L0787 YW ovavn 297 Sw oLirxpnon 177pen
DI PR X2MM1 131227 Hw 2% Hnwin wnaw oIRa NIt rw bw
IR AP DW R PR 2% NHNWIN NPT NNR IR N°NOYT NI NOT
om°? 12yn 0T Hw PN PIRA? ©13°07 12YPw OXINa L0IR YW
727 YW AYwn »n NX XIW? 1907 X2w 273,73 Y 23177 °B3 ,0°1180

SRIDI-737173 117012

There is no reason to be concerned about implanting the heart of
a baboon, or even a beast, in a human being. For we are convinced
that the transplanted heart, insofar as the transplant succeeds, will
be nothing more than a pump for the provision of oxygenated
blood to the brain, with no influence whatsoever on the human,
intellectually or psychologically. . . .It follows as a conclusion,
therefore, that whenever it becomes clear that medically speaking
the heart of a baboon, or similar animal, can fulfill the functional
purpose of the natural heart of a person, there will arise no prob-
lem of changed identity of the person into whose chest the
baboon’s heart has been transplanted. As a result, there should be
no halakhic or Jewish ethical reservation regarding the transplan-
tation of the heart of an animal or monkey into the chest of a
human being. [This permission] is conditional upon an increased
probability that the life will be increased by more than a few days,
as is now the case, otherwise we should not endanger in vain even
the temporary (terminal) life of one who is sick, for a surgical-med-
ical experiment.

Some of the wording of Rabbi Goren’s conclusions will make better sense when it
is understood that he devoted a large part of his article to proving that it is not the heart
alone which determines and controls humanness and human characteristics and attrib-
utes. One can even understand the issue on a theoretical level. After all, the Midrash
counts and lists fifty-eight characteristics which emanate and are controlled by the
heart. Perhaps, then, metaphysically speaking, if one were to implant an animal heart
in a human being, that human being might acquire the characteristics of the animal
that its heart controlled, and lose those characteristics of his own human personality
that were controlled by his now-removed human heart. Once Rabbi Goren was able to
dismiss that concern, there remained for him no other real halakhic concerns. Nor do
there remain any such concerns for us.

Lest there be any ambiguity whatsoever, we should make clear that if and when such
transplants become frequent, there will also be no restriction whatsoever on the animals

6 Kislev 5745 (30 Nov. 1984), p. 5, with conclusion on p. 8.
* Kohelet Rabbah 1:38. Biblical proofs are adduced for all 58.
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which can be used. Yehudah ha-Levi said it well enough in the Kuzari:* *X7pn *1v2 nwp
DTIRW N19PT NIPAY NAR DX °3 NXT PR NART T8 DY °3 BX 78197 0wb 12°0X 1170 10 (X
npon 1%y 270 — “It bothers the Karaite to derive any benefit from a pig, even for
purposes of healing. In fact use of a pig [by eating it] would be no more than a minor
infraction for which a person would be liable for lashes [and not liable at all when used
for medical reasons|.”*

It is highly premature to attempt anything but a brief comment about the latest exper-
imental technology called xenografts or xenotransplantation. The technology attempts to
utilize organs of animals for transplantation into humans (usually pig organs, which resem-
ble human organs both in infancy and adulthood). Obviously, if such a technology were to
become scientifically feasible, many problems could be solved, particularly the problem of
the shortage of available organs for transplantation. The major problem to be met, scien-
tifically, is the matter of rejection by the body of the “foreign™ implant. One of the avenues
being tested includes some genetic engineering of the pigs to include some human genes,
in order to minimize that problem.

There are, also, scientific concerns that have to be resolved, including the danger of trans-
ferring disease from animals to human beings, which is probably what happened with HIV.

This is a very new field, and it is in its infancy. Halakhically, however, there would be
no objection to the utilization of such organs for transplantation.”

Conclusions

1. When medically feasible, the use of animal tissue or organs for transplantation into
humans will be entirely permissible.

2. At that time, there will be no restrictions on the animals that may be utilized as donors.

3. Animal transplants are currently experimental, with little probability of extending
the life of the recipient significantly (if at all). Under these circumstances, agreeing to such
a procedure should be weighed very carefully against its risks.”®

* %k %k

% Kuzari 3:49, in the Dvir Publishing ed. of 5733, p. 134.

* I admit that the wording of the Kuzari is a little cryptic. It seems to me unthinkable, however, that Yehudah
ha-Levi is claiming that deriving benefit from pig meat for purposes of healing would be punishable in
Jewish law. That might be possible only if one were talking of someone not seriously sick. More likely, the
phrase X197 owh 19K is parenthetical, and 7% by 3 oX is the direct continuation of 21 12 7xran. This is
the way | have translated it.

1 offer Web site URLSs for several articles about xenografts. The first of them ends with a link to a bibliography:
www.onysd.ednet.edu/~g98s46/library/xenografis.html
www.the-scientist.library.upenn.edu/yr1995/august/ . . .
www.dukenews.duke.edu/med/xenobkgd.htm

www.cde.gov/ncidod/EID/vol2Zno I/michler.htm
1 am very aware of the difficulty implied by the fact that I am discouraging Jews from allowing themselves to
be used as experiments, and allowing them to derive the benefits of others doing just that. Nonetheless, |
remain convinced that this difficulty does not override the halakhic mandate to preserve even yw *n when
tampering with it is not likely to produce positive benefits to the patient. The wording of the conclusion avoids
positing an absolute prohibition, however. I can imagine circumstances similar to those of the Dr. Barney
Clark case in which it would be halakhically permitted to allow oneself to undergo a transplant from an ani-
mal donor, even knowing the experimental nature of the operation and the slim chance for prolonged benefit.
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Part I11I: Live Donors — Blood and Bone Marrow

This paper was approved by the CJLS on March 7. 2000, by a vote of fifteen in favor, one oppossed, and five abstaining ( 15-
1-5). Voting in favor: Rabbis Kassel Abelson, Elliot N. Dorff. Paul Drazen, Samuel Fraint, Nechama D. Goldberg, Arnold
Goodman, Judah Kogen, Vernon H. Kurtz, Alan B. Lucas, Aaron L. Mackler, Daniel Nevins, Paul Plotkin, James S. Rosen,
Joel Roth, and Gordon Tucker. Voting against: Rabbi Elie Kaplan Spitz. Abstaining: Rabbis Ben Zion Bergman, Susan
Grossman, Mayer Rabinowitz, Avram Israel Reisner, and Joel E. Rembaum.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halakhah for the
Conservative movement. The individual rabbi, however, is the authority for the interpretation and application of all matters
of halakhah.

ToRY

Is it halakhically permissible to donate blood or bone marrow for one who needs them
now? If so, is it ever halakhically required to do so? If so, when? May one donate blood for
deposit in a blood bank? For storage for one’s own later use? May one donate blood or bone
marrow for compensation? Under what circumstance, if any, may blood or bone marrow be
donated on Shabbat?

mwn

At the present time, there are only four transplants from live donors: blood, bone marrow,
liver parts, and kidneys.” The first, blood, is often not even popularly thought of as a trans-
plant, though technically, of course, it is. There would be a certain logic to treating all four
of these together. However, there are also good reasons to treat blood and bone marrow
together, and kidneys™ separately. The two things that distinguish blood and bone marrow
from kidneys are that the former two replenish themselves after being removed from the
donor, while the removed kidney does not; and, in general, there is very little danger to the
donor from the extraction of the blood or the bone marrow, while there is some danger in
the removal of the kidney, both immediate and potentially in the future. Because these dif-
ferences are so important, this paper will treat kidneys separately in the next section. The
drawback to this approach is that in those few areas of real halakhic concern regarding
blood and bone marrow, the issues become the same as those involved in kidney trans-
plants, and it is our intention to leave detailed discussion of those issues to the next sec-
tion. Hopefully, this will not be too difficult a problem.

We shall take no time in proving both the need and usefulness of blood and bone mar-
row in the critical medical treatment of patients, both being exceptionally clear.

As a general and guiding principle it would seem logical to posit that the utilization
of organs, limbs, or tissues from live donors would be least difficult to justify halakhical-
ly when: (a) the extraction or removal of the organ does not produce any significant med-
ical danger to the donor; () the life of the donor subsequent to the removal of the organ

* Ovary implantation and sperm donation would be other instances of live donor transplantation, with their
own set of complicated halakhic issues. Since these matters are the subject of a separate paper before the
CJLS (see below, pp. 461-509), this paper will not treat them at all.

™ Whatever conclusions will apply to kidneys will apply, in principle, to liver parts, as well. Thus, we will not
treat them separately. However, see below, pp. 308-309.
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is basically unaffected by the fact that it has been removed; (c) the donor does not require
special treatments or extensive medical follow-up; and (p) the implantation of the organ,
limb, or tissue extracted from the donor is the most beneficial treatment for the recipient
and has a good medical chance of working.” The first three of the points above most sure-
ly apply to blood and bone marrow donation. In the case of blood, the discomfort is usu-
ally no more than the initial discomfort of the insertion of the needle, and the follow up
“medical treatment” is basically limited to drinking more than usual for a brief period of
time, and restricting the giving of a subsequent donation for a period of six to eight weeks.
(None of this is to deny that some people get very nervous and/or faint prior to donation,
during it, or subsequent to it; feel weak after donation and must lie down for some brief
period; and generally find the experience unpleasant and would rather avoid it entirely.)
In the case of bone marrow donation, the amount of marrow removed is usually between
three and five percent of the marrow of the donor, and it takes between two and three
weeks for the marrow to be replenished. The discomfort of donation is greater than that
of giving blood, as absolutely evidenced by the fact that bone marrow aspiration is car-
ried out under general anesthetic, that the donor is kept in the hospital for observation
for a day or two, and that there is often soreness around the pelvis which is the primary
site of the aspiration.” The fact of the use of general anesthetic also increases the med-
ical dangers to the donor.

But, when all is said and done, neither procedure is particularly complicated, nor are
the inherent dangers very great. The follow up is relatively simple. And the beneficial and
life saving or prolonging effect of the donation cannot be gainsaid. Even the issue of the
danger of the general anesthesia must be kept in perspective. At the current time, the mor-
tality rate from general anesthesia is about 1 in 10,000, and appears to be even lower for
young people, those in good health, and those who are anesthetized for only brief periods.”
It seems inescapable, therefore, to conclude that blood and bone marrow donations are
halakhically permissible, at least sometimes.

We have couched the first question of this section of the paper in terms of blood and
bone marrow donations to “one who needs them now,” because that is the simplest of the
issues. We shall discuss some of the more complicated issues in a subsequent section,
where we will deal thoroughly with the primary sources which allow these types of activi-
ties only under the circumstance — 117395 2IRnWws, and particularly the responsum of the
Noda B’Yehudah.” What is clear now, however, is that when there is “one who needs them
now,” blood and bone marrow donations are permissible.

The question to which we move now, then, is whether one can be halakhically com-
pelled to donate either blood or bone marrow for the life saving benefit of a 120305 5.
The Nishmat Avraham states the following with the apparent agreement of Rabbi
Shlomo Zalman Auerbach:™

" In adopting these criteria, I agree with Dr. Abraham Steinberg, who lists them in the entry 0*72°8 nonwi in
the n°X197 n°nob 77101927838, p. 213.

# The greater pain involved in bone marrow donation carries with it some halakhic complications. See
below, n. 249,

> See Alan F. Ross and John H. Tinker, “Anesthetic Risk,” in Robert Miller, ed., Anesthesia, 3d ed. (New York,

1990), vol. 1, pp. 712ff.; and J. David Bleich, Contemporary Halakhic Problems, vol. 4 (New York: Ktav

Publishing House, Inc. and Yeshiva University Press, 1995), pp. 286f., and especially n. 29.
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Bone marrow — Regarding this there is no surgical danger for the
donor, even though there is a very small degree of danger as a
result of the general anesthesia. . . .In this case it is likely that
according to all opinions it is permissible, and it is a mitzvah for
familial relations to volunteer at the time of need in order to save
a Jewish life. And Rabbi Shlomo Zalman Auerbach agreed with me

in this matter.

The essence of the claim is that the only argument which might be presented against
some type of mandatory donation of bone marrow is the argument that it poses danger
to the donor. Since those arguments are inapplicable to bone marrow donation, there
could be no grounds for a prohibition. Thus, it is surely permissible. It looks, though,
that the choice of the word mitzvah is not accidental, and that it implies an act of good-
ness and piety — a good deed — but not a legal obligation that could be compelled in the
case of refusal. It is also unclear why the donation would be a mitzvah for family mem-
bers, but not for others.” Though Sofer-Abraham gives a hint of something beyond mere
permission, it is difficult to deduce a legal obligation from his words. l*mally, it would
follow from this statement of the Nishmat Avraham about bone marrow, that it would
apply 91 % to blood, at least so far as the mitzvah status of donation at time of need
is concerned. It is not clear whether the Nishmat Avraham would mandate an actual
obligation for blood donation.

It is possible that his very carefully worded statement is an attempt to take into
account the opinion of Rabbi Eliezer Waldenberg, to whom Sofer-Abraham addressed
a question in 5736. The Nishmat Avraham had published an article in Noam about
medical experimentation on human beings.” Rabbi Waldenberg sent him some com-
ments, which he subsequently published in Ziz Eliezer.” There he wrote:

7100 95 PRW D°¥IIP O°RDINT OXT 7T X°n 719%7° onyT 10
no™yL MEY DX M0n? 0IR? 17 0 TRW DYRAW 798D 0°10°12
oM ,APITN W™ ©NR 191 ,30K 723 N2WY 1D APROW 0°10°
MWDK R 77,770 177 D YY 12 12V MNIR 2702 PIR , 22 7IXN 0PN

.0°15 DW3

Therefore my legal opinion is that if the doctors determine that
there is no danger in the experiments which they suggest, it is
permissible for a person to allow himself to be experimented
upon for the benefit of another ill person, and similarly, to
donate blood and such things. Indeed, he perfoms a mitzvah
thereby. But it is absolutely impossible to obligate him for such
things by law of Torah.

™ But see our discussion below, p. 315.

7 Noam (Jerusalem: amnbw 7710 1151, 5734), vol. 17, pp. 160-163.

™ Vol. 13, no. 101. The quoted selection is from par. 6.
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There is also a later responsum in which Rabbi Waldenberg reaffirms his view. It is
important to note that responsum, since one might otherwise be misled by it. In 5743, the
Ziz Eliezer was asked if there is an obligation for a sickly and squeamish (312 711 w2n)
person to donate blood for a dangerously sick person who requires his blood type, which
is rare and unavailable for purchase from the blood bank, when donating will weaken the
donor and make him bedridden, even though it will not make him seriously ill. Since the
question is couched in terms of a sickly individual who would become bedridden as a
result of donating blood, it might be possible to understand the answer as restricted to such
people. That would be a misreading.

It seems clear, therefore, that the term mitzvah, as used both by the Nishmat Avraham
and the Ziz Eliezer refers to a permissible, desirable, admirable and laudable, but not
mandatory act. That, too, is what the term will mean throughout this section, unless oth-
erwise indicated in the section itself.

One basis of Waldenberg’s responsum™ is the claim that nobody could ever be obli-
gated to donate a quantity of blood equal to or greater than the amount on which life might
depend. And, since the Gemara defines a quarter of a log as the minimum definition of
wol," a very small amount indeed, it follows that nobody could be required to donate more
than a N%¥°27. The prohibition cannot be restricted to the sickly, because even the healthy
would be potentially endangered by giving more than what the Gemara considers 1w
1. Thus, even though the question is about a sickly person, the answer is not restricted
in any way. It applies to all. And this is what Rabbi Waldenberg concludes:

12°BX R NP QWY 1T NI NP1 NNR 0IRT PY 270 PR 10 )
79892 YEAW M P73 .0 QPP 7T 07 290 DOWH K91 7150 12 WO
MWKRY ,7T2 WO NITON N LTI PRI XDW WO MmN 01Nk I3nY

T2 7YY 931w o PN

Therefore there is no obligation on any person to give a quarter of
a log or more of his blood, even in order to save someone who is
endangered and whose blood type cannot be acquired elsewhere.
One who wishes, of his own desire, to donate his blood, and feels
that he will not be hurt by that, perfoms an act of piety. Blessed is
the lot of one who can do so.

Bleich® rejects the reasoning on the Ziz Eliezer as “fanciful” The Gemara, after all,
views bloodletting as therapeutic,” and surely more than a n°¥°27 was removed. Bleich
may well be correct about that, but Waldenberg’s conclusion should not be rejected so
quickly. First of all, this is not his only proof, and we shall get to his other proof shortly.
Furthermore, later in his responsum he claims that if it were legally mandatory to donate
blood in times of such need, the most devoted advocates of such a mandate would seck the
incorporation of the mandate in civil legislation, which has not happened, says the Ziz

™ 373 70,170 Pon YR P2 07w, published also in a7mp v ,a7mwn 7 910 ,ARI97 7900,

* See Hulin 72a, Nazir 38a. Although translating rabbinic measures into modern terms is very difficult, a log
seems to be about 0.3 liters, and a n°¥°27 one quarter of that. One liter = 0.264 gallons. Thus, 0.3 liter would
equal 0.079 gallons, and one quarter of that would be 0.019 gallons. That amount translates to approximately
0.16 pint. That is, the Gemara’s definition of the amount of blood on which the wp3 depends is about 16 per-
cent of the amount of blood taken from blood donors at a blood bank. And, in fact, in times of emergency it
is possible to remove more than a pint of blood from a donor without very great danger.

' See reference above, n. 73, Bleich, p. 285, n. 28.

% Shabbat 128a.
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Eliezer. Indeed, to the best of my knowledge, there has been no such suggestion made in
the United States or in Israel, ever. Even the medical profession has not made such a rec-
ommendation. In both the United States and Israel, furthermore, blood donation cannot
be compelled even from members of the military, even when on duty. They may be given
inducements to donate, and disinducements if they do not volunteer to donate, but by law
they cannot be compelled to donate, and their refusal to donate is not actionable by the
American or the Israeli army. Furthermore, if it were halakhically mandated, one should
be able to coerce people and remove their blood from them when there is a need, even
against their will. Yet, nobody entertains such an idea. Even those whom we shall soon
refer to who consider blood donation mandatory do not make this claim.

The basic source for the claim that people can be coerced to perform mitzvot that they
do not wish to perform is found in the following statement of the Gemara:*

1722 AWy nixm2 5ax Awyn XS NI¥ma MWK 0°727 A2 XN
¥ INWR 7700 L,IWIY XY 2577 LAWY K 970 Aoy o 17IIRY
Wbl RXDW

We have learned: To what does this apply [Rashi in Ketubbot: that
one is given forty lashes]? To negative commandments, but regard-
ing positive commandments, for example, they [Le., the court] tell
him to make a sukkah and he does not do so, to prepare a lulav
and he does not do so, we beat him until he dies.

The quotation above might be understood to imply that there can be coercion only regard-
ing positive commandments. That is, for negative commandments one could receive only
after-the-fact whipping, but one could not be whipped in order to make one comply with
the negative commandment. We shall quote several authorities, however, whose words
make quite clear that coercion is also possible for negative commandments (like, for exam-
ple, the negative commandment 71vn 7). We must, of course, refer only to negative com-
mandments where the coercion would come in time to prevent the violation of the nega-
tive commandment, otherwise, we would apply the first clause of the baraita, namely, that
the person who had already violated the commandment would receive the regular, court
administered lashes as punishment, but not as preventive coercion.
The Ran wrote the following:*

DI9KD7 TIMYY 787 KD or 772 10R9n pan YR M nopa 70 OX
TV IR IR XTI MWROW TV IR P2 170 RO7 WYN K2 NIENT AR pon
JWDl RXNDW

If it was Passover, and one was eating hametz, we beat him if he
doesn’t agree to stop eating hametz. Even though it is a negative
commandment, we smite him either until he says, “I'll stop,” or
until he dies.

There is really no ambiguity in these words of the Ran. What they clearly mean is that if
coercion can prevent further, on-going violation of the negative norm, we do not satisfy
ourselves with the claim that the court will administer the accustomed lashes for violation
of that norm; rather, we hit the person who is violating the norm in order to prevent that
person from further violation. And, it is absolutely clear from the last words of the Ran, “or

* Ketubbot 86a, and cf. Hulin 132b, especially Rashi’s dil‘l‘cring explanations of the first clause.
" Hiddushei ha-Ran to Hulin 132b.
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until he dies,” that he is referring to the same type of hitting as the baraita which is the
focus of our current discussion. It follows from this claim of the Ran, that if one were vio-
lating T1vn x> by refusing to give blood for someone who needs it, we should be man-
dated to “twist his arm,” quite literally, until he agrees to do so.

Now, one might argue that there is a difference between the case of the Ran and the
case we are discussing. In the Ran’s case, the person is actually doing something. The
“something” that he is doing is an act which is legally a negative commandment (“Thou
shalt not eat any hametz”), but the person is not simply sitting and doing nothing. In our
case, though, the person is not doing anything. He is just standing there and refusing to
do what 71yn X2 would mandate that he do. Maybe the Ran’s claim does not cover such
a case. If one wishes to argue thus, it must be pointed out that our case would have to be
considered as one of 'IWS?‘? PN°37 XY, that is, a negative command which is rectified by a
subsequent act.” That is, if one has eaten a forbldden food, there is no act which can be
done to rectify what has already taken place; but if one has refused to give blood, and the
person is still alive and in need of the blood, there is an act which can be done to recti-
fy what has taken place (i.e., the refusal) — give blood now. That is precisely what a 1%
mwY? pnoai7 is. If one were to raise this objection to applying the Ran to our case, a quote
from Rabbi Zevi Ashkenazi (1660-1718) would indicate that, in fact, coercion should be
possible even in such a case:* 372 X117 ,Jpn? WHXRW 127 X7 OX AWY? pRIT KD AR
X371 7ROM X2 112Y? Xow ,INIXR 17519 — Even in the case of a nwyY pnoaa kY, if it is a
matter which can be corrected, surely the court should compel him, in order that he not
violate the negative prohibition from now on.

What the Hakham Zevi is saying is that though one does not usually get lashes for a
WYL PRI IR, if one is violating that %%, and can be coerced into not violating it before
it is too late, we should coerce the person not to violate it. The result, of course, will be
that the person will have learned his lesson, and will not violate it in the future. That is
directly applicable to our case. If we truly believe that refusing to give blood is a violation
of TMYN X2, most cases will be such that the coercion could bring about the non-viola-
tion of the commandment in the first place, and would surely teach the one coerced that
he ought not to violate the commandment in the future.

One might, however, object even to the application of the Hakham Zevi to our case
on the grounds that it was our logic that provided the 7w, when, in fact, there really is
no biblical aseh which serves as the rectification of the 18> of T1vyn 8%.% To respond to
this we refer to the claim of the Gemara® that Rava coerced Rav Nathan bar Ami, and
took four hundred zuz from him for charity. The Tosafot” question how Rava could have
coerced him, when that seems to violate the dictate of the Gemara™ according to which
no court may compel compliance for any mitzvah for which the Torah itself stipulates a
reward, and the Torah stipulates a reward for charity in Deut. 15:10 — “For in return [for
giving charity] the Lord your God will bless you in all your efforts and in all your under-

¥ For example, the Torah commands in Lev. 19:13 that, “Thou shalt not rob.” In Lev. 5:23-24, however, the

Torah mandates a positive act which rectifies the offense, namely, restoring the stolen article, plus a twenty
sercent penalty.
f I Yy

% Hakham Zevi, no. 105.

¥ 1t is for precisely that reason that we said above: “would have to be considered as”

8 Ketubbot 49b.

¥ Ibid., s.v. 7°°DOX.

* Hulin 110b.
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takings.” Not all of the answers of the Tosafot are relevant to our discussion, but one of
them is particularly relevant. In their final line, the Tosafot contend that the reason Rava
coerced Rav Nathan bar Ami is because there are two negative commandments about
charity: &N X2 and yopn X2 — “Do not harden your heart and do not shut your hand
against your needy kinsman.”"' The actual commandments in the Torah concerning char-
ity include two negative commandments. That is why Rava felt it justified to compel the
donation from Rav Nathan, say the Tosafot. On this claim of the Tosafot Rabbi Pinhas
ben Zevi Hersch ha-Levi Horowitz (1730-1805), teacher of the Hatam Sofer, makes the
following observation:*

R ,7M29° XPW IR PDID XD RIRT RIT P RPUODT ynwn
Mxm YaR Awyn XY NIZN2 oMK 02137 792 17D A7 PP 10KT
RTIT AWYN K72 MAVW 0T ONA 1N RDT T2 IR 1071 AWy
X2 OR 727 TWRT P20 W27 ROPKRTD TWYN 1300 AWYN K27 INIR 751D

AR 72Yw KR NIRna oni 17m ’ER L7199 1197 787

Implied [by the claim of Tosafot] is that it is established law for
them that where there is a negative commandment, we may coerce
someone in order to prevent them from violating it. Thus, when we
say later on, on page 86: “To what does this apply? To negative
commandments, but regarding positive commandments,” etc., we
must say that the Gemara there is not dealing with [what is appro-
priate] prior to violating the negative commandment, for surely
under those circumstances we would coerce him, for negative com-
mandments are more stringent than positive ones, as it says at the
beginning of Chapter ha-Ishah Rabbah, “If he refuses, compel
him”” Rather, [therefore, we must say] that there the Gemara is
dealing with lashes after the %% has been violated.

We must understand what the claim of the Sefer Hafla’ah is. The fact is, he claims,
that the Tosafot argue that an act of coercion was legitimate on the basis of the fact that
there are two negative commandments regarding the matter about which the coercion
took place. That argument would be useless and irrelevant if it were not clear to Tosafot
that coercion for negative commandments is mandatory, or, at least, permissible. Thus,
the clearest proof that we can coerce for compliance with negative commandments
comes directly from Tosafot. Of course, if that is the case, we must understand the first
part of the baraita” to refer only to lashes after the negative commandment has been
violated, and not to imply that there would be no lashes for negative commandments
prior to the commandments being violated. Regarding lashes prior to the violation of
the commandment, negative commandments are no different than positive command-
ments. For both, coercion to bring about compliance is acceptable. And, it is not only
acceptable, it is logical. Why? Because there is a greater stringency regarding negative
commandments than positive commandments, and if it is permissible to coerce the
observance of positive commandments, surely it is permissible to coerce observance of
negative commandments. And how do we know that there is a greater stringency to neg-
ative commandments than to positive ones? We know it because the Gemara in

' Deut. 15:7.
* Sefer Hafla’ah, to Ketubbot 49b, concerning Tosafot s.v., 1»pox.
% See above, p. 216.
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Yevamot™ quotes a baraita which indicates that we must force a priest to refrain from

forbidden marriages, and those prohibitions are negative commandments. Yet, we find no
instance in which we are told to compel priests regarding positive priestly commandments.

The claims of the Ran, the Hakham Zevi, and the Sefer Hafla’ah are logical and com-
pelling. In most instances, violating a negative commandment means that one is doing an
act which is forbidden. It is like w1 0. Violating a positive commandment means that
one is refraining from doing what one is commanded to do, that is, like Twyn 5x12w. If one
has violated a negative commandment by doing the forbidden act, coercion is unwarranted
because there is nothing one can do about it. But if the negative commandment is such that
its violation is an on-going matter (as in the eating hametz case), or that violating it means
not doing something that is required of one (for example, not throwing a drowning person
a rope violates T7¥n XY), there is something one can do about it that would result in com-
pliance with what is required, and that is to compel the person not to violate the
negative commandment by doing what it is that that commandment demands (i.e., stopping
eating hametz or throwing the drowning person a rope). These types of negative command-
ments are more like a positive one, and just as coercion for positive commandments is nor-
mative, so, too, is coercion for negative commandments which are similar to them.

What follows from what we have been discussing for the last several pages is that the com-
pulsion issue which was raised by the Ziz Eliezer is not so easily ignored, even if his thesis
about the amount of blood which constitutes “life blood™ is “fanciful.” If one considers failure
to donate blood to be a violation of T1¥n X2, there must be serious discussion of the com-
pulsion issue. There has been no such serious discussion, either in halakhic circles or in
non-halakhic circles. That can only be because nobody really considers compelling blood
donation, literally, to be a viable option. If so, there is no way to call it a violation of T1myn X5,
and that is the category that most of the literature discussing the question seeks to apply to it.

As much as we may wish to encourage and laud those who willingly undertake to donate
blood to those in need, Rabbi Waldenberg correctly urges caution against drawing the con-
clusion that such a donation falls under a person’s mandatory halakhic obligation. It is a
cautionary note that must be taken to heart, for we would not wish to stipulate a halakhic
requirement which we could not really insist upon. We would have to be honest with our-
selves about the implications of donation as an halakhic requirement. It is one thing to call
an honorable and laudatory act a mitzvah; it is quite another to call it mandatory, with all of
the legal implications implied by such an decision.” Furthermore, as we shall see below,”
Waldenberg’s thesis is not dependent entirely on this element of the argument.

The above, however, does not mean that no poskim have decided that donation of
blood under such conditions is a requirement. Rabbi Samuel ha-Levi Woszner of B'nei
Berak is one. He was asked whether a person who has a rare type of blood and refused to
donate it for a critically sick individual stands in violation of the prohibition of T7yn x>
797107 %Y — Do not stand idly by the blood of thy neighbor” — even if the donor is phys-
ically weak, or does not wish to be bothered, or is afraid of donating blood.

** 88b, referring to Lev. 21:8, and cf. Sifra, ad locum.

% Others who have taken the same stand include Rabbi Moshe Dov Welner in f3>9mm1 nnm, VII-VIIIL, 5716-17,
pp. 3071, and, apparently, the Brisker Rav, as indicated in a letter to Assia, vol. 14, no. 1-2, p. 208, written
by Rabbi Avigdor Nebenzahl.

* See below, pp. 220ff.

" Lev. 19:16. The responsum appears in ©”1 "0 271 /7 p20 ,1277 LW and was reprinted in ,AX1D71 7397
2" np-w"op v ipwn "1 713, We shall deal with the issue of 997 @7 %v 71vn X% in the next section of this
paper, beginning from the start of the section and dealing with it in all its complexities.
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The answer of the Shevet ha-Levi is unequivocal. He states: 199°w2 07 na p7 nipb ox
707 2537 PRTI2 377792 ...71330 PHOR XY D101 KIPI KPT ..7172 XY — “If one takes a rea-
sonable quantity of blood. . .which does not put the donor even in the category of ‘doubtful
danger,” . . .then surely under those conditions he is obligated to give” At the end of the
responsum Woszner makes very clear that his answer applies even if donating the blood will
put the donor in the category of 7150 12 "XW 1991, someone who does not feel well, but is
in no medical danger.”

A similar position had also been adopted by Rabbi Moshe Ze’ev Zorger in his respon-

sa when he wrote:”

013777 29MM IPKRT A7YRT DR JNEY W Nnd 2INNY vWD
a1 902 QWYY X2 MIRY »,1120 XTI 17°N 525 17100 7DD XY
MIRTT I WonanR PR ,7I50 Wwn oW 313 PRI 1D DWW

It is obvious that one is obligated to give his blood for another
Jew’s need. Even though there is no obligation to put oneself into
“doubtful danger” to save one’s fellow from certain danger, this
case is different for it has become a regular occurrence to do so
without entailing any danger at all. One should not deny the evi-
dence of the senses.

Others who have adopted this view include Rabbi Moshe Meiselman,"” and Rabbi
J. David Bleich." Rabbi Avraham Steinberg also wrote:'” bW 17 T 2¥M3 Ww I3
29 91 RI7 119707 19w ,IY7 07 BV Tmyn XY — “It is clear that the prohibition ‘Do
not stand idly by the blood of your fellow” applies to this situation. Since the danger is
minimal, one is obligated.” Obviously, too, any whom we shall find in the next section
of this paper would obligate one to donate a kidney would also have to affirm that one
must donate blood and bone marrow.

Even though we have intimated above'” that our discussion of T1¥n X% will be in the
next section, we should look back to the Gemara which discusses the prohibition of X%
TN, before we reach any tentative conclusion about the issue of compelling blood and
bone marrow donations. There,"" the Gemara requires two verses — Lev. 19:16 (712¥n xH
1v1 07 %Y) and Deut. 22:2 (1% 1n12wm) — to deduce that one is required to attempt to save
the life of another both mws1a and *1ax M1 A w m. That is, one must save
the life of the other by one’s own actual action, and one must be willing to expend
one’s own money and take the trouble to hire others if one cannot do it oneself.
Maimonides writes' that the obligation of a doctor to heal P10577 WXRW 77 B2 9231
IR 12773 IR IDIXD IR 128 D390 12107 RIW ARIWD KW 1DI3 DR NIRDI? 710 1MW

" Though I am convinced that this is the correct reading of his responsum, one thing does give me pause.
At the end he writes: X7 7382 9722 °RT1 ALWD 07 NI°NI2 INPRW PV PIvo1 — “Regarding the basic ques-
tion about normal blood donation, it is certainly in the category of a mitzvah.” Nonetheless, the wording
and the tone of the rest of the responsum convinces me that he really means “obligation™ in his use of
the word “mitzvah.”

* qwn 2w (Jerusalem, 1989), vol. 1, no. 84, p. 246.

%1971 71997 (Jerusalem: A12w3an 1151, 5741), vol. 2, p. 118.

"'See reference above, n. 73, Bleich, p. 284f.

"See reference above, n. 71, X197 N°N557 717107577338, p. 218, n. 62.
" See above, n. 97.

" Sanhedrin 73a.

" Commentary to M. Nedarim 4:4 (41b).



ROTH ORGAN DONATION: LIVE DONORS - BLOOD AND BONE MARROW

nnona — is included in the explanation of the verse “And you should restore it to him,”
namely, to heal his body. That is, when he sees that he is in danger and he can save him
either with his own actions or his money or his wisdom [he must do so].

It seems quite clear that Maimonides’ 19132 is the same as the Gemara’s 7wp12. In
both it seems very clear that the intent is “through one’s bodily action.” This is clearly the
meaning of the Gemara itself which is speaking about one who is drowning or being
mauled by an animal. If I can save that person myself, I must do so. If it is necessary for
me to hire help, I must do so. The meaning of both the Gemara and Maimonides is, to
quote the Ziz Eliezer:'""

amm 72 0w nnb XY YaR L1912 PO AIYD HY NI vwbd
OPNRYT PN 713011 1913 NTPXYIY

Clearly that their intent is to some physical bodily action [on the part
of the one who is saving], but not to giving him something of the very
essence of his own body and the very structure of his own life.

Rabbi Shaul Yisracli shares the understanding of the Gemara which we have given
above in the name of the Ziz Eliezer. But since his words will take us on another excur-
sus, we shall quote him in full, even though a major part of the quotation deals with kid-
ney donation, which is the subject of the next section of this paper. Rabbi Yisraeli wrote:"”

THOW M2 P ,APEAN 2PN PRY NIRITY NIRHITT JNIRD 01 TIY
. NIMA 71370 AXI 71013 pAXD DWINT W OX ORI ,20%07 YW 77702
RX¥PTOT Y3 NPT APPY IR 13X LKXIT IDID 01N 317 N 09I
,RIT 712°07W D HY ORI 07N QB2 WINNAY I™W IPRW LA
1720 2% 2702 T2 03 W “NIT0N NIR” 03 OX .27 K2 10RO
X171 01 NHEAY WATI OXY 7.1 TINY? DI1W o phn MTwRY ninn
W T MIBOIW 0727 712 R¥PDT NIBXY M IR ,07 DPIn
Poom7o we oipn H3m1 ,270 PR T2 0AW 7RI ,0TP7 23Rk 1R
NIAYR NPMIRT) P70 NWH 0°I97 1T KW ,AWYR N2 O by

.(Mpna

It can further be deduced from the examples which we have
brought that the requirement to save applies only to what involves
the trouble of the saver, and even if it demands physical effort, and
even some small amount of danger. However, there is no obliga-
tion to donate from one’s own body either an organ or tissues, like
a kidney, or similar things, which will not regenerate in the body
of the donor, even if the danger is, as we have said, not great.
There is N17°01 N7 in such an act, in order to save the life of
one’s fellow, “and fortunate is he who can do it.” And if what is
required to save a life is a blood donation or bone marrow, or such
things, which the body will regenerate and restore to the status

1%See above, n. 78.

"7 Assia, issue 57-58, Kislev 5757, vol. 15: 1-2, pp. 5-8. This article by Rabbi Yisraeli, a senior member of the
Chiel Rabbinate Council, also appeared in English in, M. Haperin and D. Fink, eds., The Proceedings of the
First International Colloquium on Medicine, Fthics & Jewish Law (Jerusalem: Schlesinger Institute for
Medical-Halakhic Research, 1996), pp- 231-237. See also a related article by the same author in Assia, issue
59-60, lyyar 5757, vol. 15: 3-4, pp. 105-107. Our discussion of the kidney related matters which Rabbi

Yisraeli raises begins below, p. 313.
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quo ante, it nonetheless seems that even here there is no obliga-
tion. In any event, one should urge these as an act which can be
defined as 177 nWn 0°10%. [Emphasis in original.]

First and foremost for our current deliberation, Rabbi Yisraeli clearly understands the
Gemara exactly as we have understood it above, and as the Ziz Eliezer has understood it.
That understanding makes it impossible to view blood or bone marrow donation as an
obligation stemming from T1¥YN XY. What he adds to our discussion, however, is the asso-
ciation of the donation of blood or bone marrow to the category of 177 n1wn 0107,
“inside the line of the law,” “beyond the line of strict justice,” “beyond the requirements
of the law” What we shall undertake now, therefore, is an analysis of this category of
777 n1Wwn o105, with particular attention to the degree of its mandatoriness, and the
right to coerce its observance.

I nwn 0°an%: An Excursus

Let us quote first several of the passages of the Gemara which involve the category of
7°77 n7Iwm 0199 and which are relevant to our deliberation. We shall omit those which
invoke the principle, but are irrelevant to our discussion.” A passage in Ketubbot reads:'"”

[Iwn NP 71%7 93 19w 0OYT 1R YRR RITWIR] 1T 1R XOVIR
,[119m2 111157 12 A1 NIIRR 7R PEnT Hva 93] °1IT 1777 1970XK X2
XDD 272 XYIR P27 X123 RITAT WD 2P 77T K? IR 1A T
P91 177K 770 1970XOR XY 7109 ,27I0 1200 11 9D 197 080KRT

.72Y7 1777 NAIwm 0°38h XDD 27 .PYIRD XDD 21

A question was raised: |If someone] sold [land, and we know that
he sold it because he wanted to buy something specific with the
money, and, it turned out] that he did not need the money
[because the owner of the item he wanted to buy changed his mind
about selling], is the sale reversed or not? Come and hear: There
was a case of a man who sold land to Rav Papa because he need-
ed to money to buy oxen. In the end he did not need the money,
and Rav Papa returned his land to him. Rav Papa acted beyond the
requirements of the law.

Taken as it appears, there is no way to understand this passage except to imply that Rav
Papa acted in a way that the law did not require him to act. His act was one of righteous-
ness, not legal mandate. Furthermore, there is no clue in this passage to the possibility that
Rav Papa might have been able to be forced to act in this way, even though the law did not
require it. Rav Papa did the moral thing, but not all moral things are legal mandates, and
they cannot be compelled, even though they are moral.

A second passage reads:'"

RNR NNAR XIT XODYD 17 MR KON 7 AT ROMRT RODR RO
X % D1 KRR XYY RIT XKW 2 TWARY PRTAR PP 7RI 700

"“These include Berakhot 7a, which refers to God’s own prayer that He act 1771 nwi 0107 in His dealing
with Israel, and Berakhot 45b, which deals with two people stopping their eating to join one in zimmun.

Y7,

""Bava Kamma 99b.
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0°10% X1 /7 ... POY 1>7 *OPIDXR 2INDT 91 pbn 21 2% Y
T2YT RIT I NN

A certain woman showed a dinar to Rabbi Hiyya. He told her it was
good. The next day she came back to him and said: “I showed it to
[others] and they told me that it was no good. And, indeed, I could
not use it.” He told Rav: “Go exchange it for her, and write in my
ledger, “This was bad business. . . ” Rabbi Hiyya acted beyond the

requirement of the law.

First let us understand the story. Rabbi Hiyya was a prosperous and wealthy man, and an
expert in money. According to the law, experts in money are not liable for a mistaken
identification of a coin as good. Rabbi Hiyya gave such a mistaken identification to a
woman, and when she came back to complain, Rabbi Hiyya instructed his nephew Rav to
give her a refund in apparent compensation for his error. Ultimately, however, the Gemara
affirms that Rabbi Hiyya was not, in fact, obligated to exchange the dinar for the woman.
He did so beyond the requirements of the law. In this passage, too, there is not a hint of
any type of legal obligation to have acted 7771 n7IWwWn 2195, nor of any ability to coerce
one to act that way.
A third passage reads:""

"7 737 K723 RITT P2 YAD RAIRD PUIRR M7 001 292 YRy Y
DR 210 M3 Y MR L0 9T 97R .ADNM P IMPANIR LDIRT ROND
R39B 1772 2777 177,372 7197 V77 .TPERI RV KIDD 7Y 297 LRI XA
X9V 9135 H7R M2 7991 1Tn Ova Rp 7T 77010 L3PERY RITT
DY PRI PT 0T 12 DRYMW? 7 KM LLITIPDR R? 91 PER

T2V RIT 1277 NIWN 02307 2071 /12 DRYNW? /1 1171712

Rabbi Yishmael the son of Rabbi Yosi was walking along the road,
when he chanced upon a man who was carrying a bundle of wood.
He put it down, and was resting. The man said to him: “Help me
lift them.” Rabbi Yishmael asked: “How much are they worth?” He
answered: “A half zuz” He gave him a half zuz and declared the
wood ownerless. The man took possession of the wood [and asked
again that Rabbi Yishmael help him lift it], so Rabbi Yishmael gave
him another half zuz and declared it ownerless. He saw that the
man was about to take possession again, so he said to him: “To the
whole world I declare it ownerless, except to you”” . . .But was not
Rabbi Yishmael the son of Rabbi Yosi an elder, and one for whom
the act of helping to lift the wood was not commensurate with his
stature? Rabbi Yishmael the son of Rabbi Yosi was acting beyond
the requirement of the law.

In this passage we find Rabbi Yishmael offering to buy the wood from the man, so as not
to have to help him lift the bundle. The man takes advantage of Rabbi Yishmael by accept-
ing the money and then repossessing the wood, and asking for help again. Rabbi Yishmael
pays him a second time. Only when he is about to be taken advantage of again, does he
cut the man off by claiming that the wood is no longer “ownerless” for the man. The
Gemara wonders why Rabbi Yishmael had to do any of this. After all, elders and people of

"Bava Metzia 30b.
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stature are exempt from having to help others load and unload."* So, Rabbi Yishmael
could have ignored the fellow right from the start. The Gemara answers that Rabbi
Yishmael was acting 1777 n1wn o105, beyond the requirement of the law. In this passage,
too, there is no clue to either mandatory behavior or coercion. Quite the contrary, the sim-
ple meaning of the Gemara’s question implies that the Gemara perceives no type of obli-
gation whatsoever on the part of Rabbi Yishmael to act as he did. His behavior is unex-
pected, and can be accounted for only as an act beyond the requirements of the law."”
We look to another talmudic text, which reads:'"*

XX 27K .RD*T 727 RPIW2A PRIDW T 1IN LRI Dpw 7 77 21
271 7R 2377 119°0 172 7011 PRI X2 119w 19X M7 7R 2370 PIIN RO
MOWR PRIDWT TIART KT °2,]777 NWH 02107 ,7°2 MK 22NN IS
©20% XNW 777 70°IN N2 WD WPITANY RIATE N I

I nwn

Rav Yehudah was holding up the cloak of Mar Samuel and walk-
ing with him in the market of ground grains. He (i.e., Rav
Yehudah) asked him: “What would be the law if someone found a
purse here?” He answered: “The money would belong to him.”
[He asked:] “And if a Jew came and identified it [as his] on the
basis of a clear identifying mark, what would be the law?” He
answered: “He would be obligated to return it” [He asked:] “Is
that not a contradiction?” He answered: 7777 n71wm 0°107. Just as
in the case of the father of Samuel who found donkeys in the
desert and [yet] returned them to their owners after an entire year
because of 1177 n7IWn 0*105.

First let us understand what the facts of the case are. By law, if one lost an article in a
public place frequented by both Jews and non-Jews, the finder is entitled to keep the lost arti-
cle, on the presumption that the loser would give up ever recovering it since it was likely to
have been found by a non-Jew, who would not return it. The market of the ground grains
was just such a place, and, therefore, the answer which Mar Samuel gave to the first question
of Rav Yehudah is not at all surprising. But when Rav Yehudah posed his second question,
and was told that the finder would be obligated to return it, if it were subsequently identified
by a Jew, the Gemara finds it baffling. Does that answer not contradict the first answer, which
seemed to assume that the item belonged to the finder, whether the loser was Jewish or not?
Samuel’s answer is that the grounding of the answer to the second question is not the law,
but the principle of 1777 N1IWM 0°10%, and is consistent with the behavior of Samuel’s father
in returning the donkeys. What the two cases have in common is that the law does not require
that the lost item(s) be returned, but they should be returned because of 111 nwn o105,

Unlike the first three examples we have looked at, this one does carry an element of
obligation. Samuel uses the word 217 in his answer to the second question of Rav Yehudah.
That is a word associated with obligation. Nonetheless, the word cannot here imply “legal

"2See the baraita on Bava Metzia 30a.

"*That seems to be the understanding of Maimonides, too, who records (M.T. Hilkhot Roze’ah u-she-mirat
Nefesh 13:4): This is the rule: In any case when if it were one’s own animal he would load or unload, one
must help his fellow load or unload. And if one were a 7°01, and acts beyond the requirement of the law,
then, even if he were the great Patriarch and saw his fellow’s animal bent under the weight of his burden of
straw or wood, or similar things, he should load or unload with him.

" Bava Metzia 24b.
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obligation,” because that would contradict the final answer. Thus, this passage seems to
imply a type of obligation associated with 1777 nwn 0°105. Of course, it is possible to claim
that Samuel’s use of the term 2717 was not intended to imply actual obligation, and that he
used it as a literary parallel to the answer to the first question. That is, both answers come
from the language of the Mishnah in the second chapter of Bava Metzia, and the distinction
drawn in the Mishnah is always between “the item would belong to him” and “the finder
would be obligated to return it” Once the final answer of 777 nMWn D197 is given, it
becomes retroactively clear that the term 2717 did not really imply obligation. That seems to
be the way Maimonides understood this Gemara. For in recording this law, he wrote:'*

I WRPNI MW ,PIN0 NI DRI R ORI VW AROXHT
T2°% %I,V ROTW D7YR LIRIM 071DV IR KITW 21D 7201w
DRIWYY TTART DX I 770 N1WR 0007 Awiy W 230 172

+1°22°0 DX 1N°WD
The lost article belongs to him [ie., the finder| even if a Jew comes
and offers identifying marks, for the loser had given up hope of
recovering it when [he discovered that] it fell because he assumed
that a non-Jew had found it. Even though it is his, one who wishes
to walk in the path of the good and the right, and acts beyond the
requirements of the law, will return it to a Jew who identifies it as his.

There is no way that Maimonides could have codified his legal conclusion from the pas-
sage we are discussing this way if he had taken the term 21 to imply obligation. He must
have understood it in a less literal way. Clearly, the implication of this decision of Maimonides
is that 1777 n7Wn ©°10% is beyond the realm of the enforceable, and within the realm of the
moral, but not legally mandated. We shall look at several other primary passages before we
look to those who understand the implications of this passage differently from Maimonides.

Another talmudic passage reads as follows:'*

AonohaR HRw LRAMNT ’N°2N OXYIPW I3 P2 1720 737 92 92 729
MR 07 RPT PR MR I MR 27 P R .21% 1R INR
1R T3 M0 27 .(3:2 YPwn) o023 172 7PN (v PR Y
D1 h R T 72 0021 (D31 X X210 (R0 IR I Y
MPWN DRI MINIRY PR TR MR 007 RPT VR OTIR aR

.(3:2 7Hwn)

Some porters broke a cask of wine of Rabbah bar bar Hannah. He
took their cloaks. They came and told Rav. He said to him:
“Return their cloaks.”” He asked: “Is that the law?” Rav answered:
“Yes, ‘In order that you tread in the path of the good” (Proverbs
2:20).” He returned their cloaks. The porters said to Rav: “We are
poor, and have labored all day long and are hungry, and we have
nothing.” Rav said to Rabbah bar bar Hannah: “Pay them their
wages.” He asked: “Is that the law?” Rav answered: “Yes, ‘And you
should observe the paths of the righteous.”

The term 7777 N73Wn 02107 does not actually appear in this passage, but it is the way Rashi
explains what Rav meant by quoting the verse from Proverbs. We accept the notion that

USMUT. Hilkhot Gezeilah va-Aveidah 11:7.

"*Bava Metzia 83a.
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this passage reflects an instance of 777 nwn 0105, There is simply no way that Rav’s
answers to Rabbah bar bar Hannah could be understood to imply actual legal mandate
since the porters had broken his wine cask through negligence and he was entitled to take
their cloaks, and he did not owe them for their labor.

Surely, though, this passage also intimates an obligatory nature to 7777 n1WnN o°1b.
When Rav answers “Yes” to Rabbah bar bar Hannah’s question, “Is that the law?,” twice,
what else could he possibly mean but that the latter was obligated to take the actions that
Rav had commanded? But, it is interesting and important to note that Rav quotes a verse
from Proverbs as his support for the obligation of Rabbah bar bar Hannah. Rav Yosef
taught'"” that 7771 nWn 0°19% was derived from the Torah itself, from Exod. 18:20 — qwx
1wy, The Tosafot'® explain that Rav utilized the verse from Proverbs, rather than the
verse from Exodus, on the grounds that {777 nwn 2°19% would not have been sufficient
grounds to obligate Rabbah bar bar Hannah to comply with what Rav had ordered,
because the porters had caused him so great a loss. Clearly implied by Tosafot is that
7777 Dwn 2°10% is not a catch-all. Nonetheless, this passage does imply some type of
obligation to a moral decision, which is not mandatory law.

The very passage in which the Exodus verse is used to deduce the category of o10b
1°77 P7IWn is important to quote:'”

2w 7270 KD ]I 7 RRT L7 Dwn 0°0R 1 ,7PIwY qwR”
ITRYIW XK KPR 2922072 RNTIDT °2°7 KPR .77I0 17 72 1170 7Y ’OX
77 nMwn 2°30% 172y K91 779N 107 Yy ot

“Which they should do” — this refers to 7771 n7wmn 0°10%, as Rabbi
Yohanan said: “Jerusalem was destroyed only because they judged
Torah judgment therein.” And should they judge arbitrarily!? Say
rather, “[It was destroyed only|] because they insisted on acting
according to Torah judgment, and did not behave beyond the

requirements of the law.”

The very words of the verse imply that one should act on 1>77 n1Iwn o107, and the very
forceful statement of Rabbi Yohanan indicates that sometimes the moral thing to do may
be different from the requirements of the law. On the other hand, his very statement
implies that there is no ability to coerce behaving 1777 N11Wn ©%10%, because if it were pos-
sible, his court should have made people behave that way and avert the destruction of
Jerusalem. So, Rabbi Yohanan lauds 77777 n77wm 0°10% greatly, and makes clear that failure
to act on it may have disastrous consequences, but he does not really claim that acting on
it is mandatory or enforceable.

There is yet one further passage that comes up in the discussion of the commentators
as relevant to our deliberation, even though the phrase 7777 N7Wn ©°10% does not appear
in it at all. That passage reads:"

AIX 72 T2 05 73 17207 WINT I 1 WK KIK T2 K47 MR
.D°AW 10 NRYY K22 277,971 21K

Rabbi Hiyya bar Abba said in the name of Rabbi Yohanan: “If one

""Bava Metzia 30b.
"8 Bava Metzia 24b, s.v. 0vapb.
" Bava Metzia 30b.

2 Bava Kamma 118a.
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says to his fellow, ‘You owe me a maneh,” and the other answers, ‘I
don’t know,” the other is obligated [to pay him], if he wishes to dis-
charge his duty toward Heaven.”

It is pretty clear why this passage comes up in the context of our discussion. The phrase
“to discharge his duty toward Heaven” means, essentially, to act beyond what the law
requires. Note, then, that if we equate these two, this passage also indicates an obligation
to act 777 NTWn 0°107, though it seems not to imply any way to enforce that requirement.

We have looked briefly at seven talmudic passages. Of those seven, four do not imply
any obligation to act 1777 n7IWwn 0°10%, though they clearly recognize that the moral thing
to do may be other than what the law requires. Three of the passages intimate an obliga-
tion to 777 NWM 02157, two by using the term 21 and one by answering “yes” to the
question “is that the law?” If we assume that what is obligatory can be enforced or coerced,
then these passages also indicate some type of enforceability.™!

Our next step, then, is to see what became of these passages in the process of
halakhic evolution. A critical comment appears in both the Mordecai* and the Hagahot
Maimoniyot." We quote from the latter:

M JIDWRY L] NTWR 02107 7R 1IANY 270 LLOPIIR IRD RED
132 753 TIT RITAT 7101 ,0°HW VT NRXY K22 21 X023 Prana
02107 72¥ 1R (10D IR D3 (PIIRT P7X) IMIRT D RNOKTD DY
121 ©% QYT [P 27 °INT NIWYY 17°2 NPI2°T OX I NIwn
7790 777 DY 0127 1TRYAY 101 KPR 077w 7270 KD 13717 /7 0K)
MWL Y 1°5737 13°PR 11°27 WD 137 1777 NIWH 0°107 WY K7

J7772K7 272V 1777 NWwn 0°10h

“If he found a purse here. . .he is obligated to return it. He said
to him: 177 nwn 0°10%. . . ” And we also find in the latter
ha-Gozel: “Ie is obligated if he wishes to discharge his obliga-
tion to Heaven” And since we see that they used to compel
people, as is demonstrated in ha-Omer (must be: ha-Umanim),
we, too, compel a person to act 1777 NWH 2°10Y, if he is able to
do so, for Rav Yosef taught [on the basis of the verse in Exod.
18:20 which begins] “And you should inform them” ete. [includ-
ing JIWY* WK as a source for J*77 NWn ©°10%], and Rabbi
Yohanan said that Jerusalem was destroyed only because they
insisted on acting according to Torah judgment, and did not act
7777 nIwn 02182, And so explained our Master from Chinon'
that we compel one to act 1777 n7Iwn 0°10%. This is the language
of the Ra’avia.'”

2'We shall ignore in all following deliberation of this issue the possibility that these passages make nwn %
777 different for scholars than for others. It should not go unnoted, however, that Responsa Heshiv Moshe 48
(Rabbi Moses Teitelbaum) makes just that point. He goes as far as to say that for an 21wn 07X an act which is
for others in the category of 177 nWwn @°30% is for him 73 7.

122 Bava Metzia, ch. 2, siman 257.
# Hilkhot Gezeilah va-Aveidah, ch. 11, letter gimel.
*The reference is probably to Rabbi Mattathias of Chinon, who was one of the teachers of the Ra’avia.

%] am not able to find this passage in Sefer Ra’avia. Of course, that book contains almost nothing on sedarim
g g
Nashim and Nezikin. Ra’avia’s comments on these were probably included in his book Avi-asaf, which is
known to us only from quotations of it.
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The Hagahot Maimoniyot begins by quoting the passage we have quoted above, page
224, which includes the claim of obligation to return the lost article. He then refers to the
passage which did not include the phrase 7777 n19wWn ©°19%, but spoke of “discharging one’s
obligation to Heaven,” above, page 226. Then he refers to the passage in which Rav made
Rabbah bar bar Ilannah return the cloaks of the porters and pay them for their labor
(above, page 225). He concludes from these passages, that there is both an obligation and
enforceability to 1777 nwn o°10%, and since the consequences of not acting NIWH o1ph
1737 can be so catastrophic (as evidenced by what Rabbi Yohanan had to say, above, page
226), we, too, compel behavior on the basis of 117 nwn 2°10%. The Hagahot, however,
includes the words “if he is able to do so,” and we shall have to see what those words are
understood to mean. It is not at all clear who the “he” is, and what his ability has to do with
the matter. Note, however, at least, that the cases to which the Hagahot applies coercion
seem to be restricted to lost articles and loans which the borrower cannot remember.

Rabbi Joseph Karo, in the Beit Yosef, has this to say:"**

X7 LWDI LTI DWN o°apb by 1°273 1°X W”RI7 DW2 O717° /7 2ND
72N> 13°9°°37 RY°XT 27D1 13T 2ANDW N Sy C1mmni o2
a2 1911 KXY WP PRI NUMT 7AW T30 L7770 PN o°ap>

.1°DD

Rabbenu Yeruham wrote in the name of the Rosh that there is no
coercion for 17777 N7IWM 0°197, and that seems simple in my view.
I am amazed at what the Mordecai wrote in the second chapter of
[Bava] Metzia, that we do compel compliance with n1wn o°10%
7777, In those examples which he brings as proof compulsion is
not mentioned.

Karo quotes the claim of the Rosh,"”" quoted by Rabbenu Yeruham, according to which
there is no coercion for 7777 MW ©19%. But more than merely quoting it, he expresses
agreement with it, claiming it to be virtually self-evident that coercion for 1"177 n1MWw» 02107 is
impossible, almost by definition. As far as the cases cited by the Mordecai and the Hagahot
Maimoniyot are concerned, they prove nothing, since none of them mentions coercion at all.
The Beit Yosef is correct that none of them m(‘ntlom coercion directly. We had deduced coer-
cion from the use of words like 2717 and “yes” in answer to “is it the law?” Remember, though,
that we have already referred to Maimonides’ codification of the law for one of those passages,
and it did not intimate any obligation or enforceability whatsoever, even though the word 271
appeared in the talmudic passage.”™ It is very likely that Karo understands the obligatory
nature of these passages exactly as Maimonides does. Indeed, there is great logic to that under-
standing, since it is difficult to understand why it would be called 7777 nwwn 1Y, if it were
enforceable. It is probably the peshat of the term that led Karo to assert that it was virtually
self-evident to him that 777 N7 ©°10% was not enforceable. Very clear expression of this
view can be found in the work of Rabbi Samuel David Munk, who wrote:'®

"**Tur, Hoshen Mishpat 12, Beit Yosef s.v. o2 w29,

“See Rosh to Bava Metzia 2:7.

" The talmudic passage appears above, p. 224, and the comment of Maimonides, above, p. 225. Note, too, that
the term 177 nMWw» %105 appears in legal contexts in Maimonides only there and in Hilkhot Gezeilah va-
Aveidah 11:17, and in Hilkhot Roze’ah u-Shemirat Nefesh 13:4 (see above, n. 113). In none of these is there
any intimation of coercion. He also uses the term in Hilkhot Yesodei ha-Torah 5:11, and in Hilkhot De’ot
1:5, but there the context is not legal.

2 Pe’at Sadekha (Jerusalem: M. Safra, 5735), siman 155.
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77790 7aN1 ROW PP X7 UIWD XK1207 99D PRI X721 1T WK
X7 VWD 7 XK1307 ...]772 1AM 7RI 1777 2V KR 7195 7725 nwn
DAR ,IMRP RNYYA RIAPAT 1MAY 200 PIWH PITTY RTOW TV 2 9
1°27 137 Y 2n0w 73 277 HW myv WY A S0 5V 7EId PR
WD K71 O3TINT DY CITHNI 1YA XIT LW WURIT owa oM’

ANmnN ovw

And the Rosh rejected that idea [i.e., that one could coerce for
1°77 nWwn 22107 ] without any proofs whatsoever, on the grounds
that it is a simple premise in his eyes: that the Torah does not
grant permission to a court to coerce except for legal judgment,
in which no mercy has a part [i.e., as it surely does in n77wn o107
7°77] . . .and this idea is so self-evident that it becomes preferable
to force the meaning of the phrase, “he is obligated to return it,”
to mean a mere obligation, which is not enforceable. And it seems
that this is the reasoning also of the Beit Yosef who wrote con-
cerning the view of Rabbenu Yeruham, which he had quoted
from the Rosh, “and that seems simple in my eyes, and I am
amazed at what the Mordecai wrote,” without ever explaining the
source of his amazement.

The thesis which cannot easily accept forcing the meaning of the word 2717 is best
expressed by the Ball, who wrote as follows:'"*

...’NYWPW 377 77°% 77207 RIT 72 92 7277 RTIWA 17IPINIT 7702 RNOR
X7 77°2 MRP XM 73 K2 ORT K0 72 72 7272 7177 7223 737 277 vawn
TIIRPT NINOEM 19X PO PIWA FpIIN R¥M 137 ....19197 KA XY OX 7577
R332 PmAY 20 Yyawn NnD? L1770 NNIWR 00197 01N 1A 270
7921 7,217 981,19 RY ORT ...RIN2 21137 PID MRTD MW T NREY
17°2 NP1 OX PIT DWW ©0ID7 TaYmNY Y (1DM3T 23T Pod
X7 IR (507 773K 17ARA pOD {97 .. TWY KW MYy
1°RT W”RIT OWA QM7 9770 °92T X°27 Y2 3R WY RXINDAT
719592 " KT I KOR ,’n”71 « 170 DIWn oveb by 1°912
X7 71937 IR 7272 WYL 7137 YR 2 772 H32 1A 191 w1

S 7 PRW D Y
At the end of Chapter ha-Umanin, regarding the case in which
the porters broke casks of Rabbah bar bar Hannah. . .it is im-
plied that Rav would have compelled Rabbah bar bar Hannah,
for otherwise what did he mean by telling him that the law was
thus. . . .Similarly in the case of one who found a purse in the
market, in chapter Eilu Mezi’ot, where he said that he is obligat-
ed to return it because of 17777 n7W» 010", at least that implies
that he must return it if he wishes to discharge his obligation
to Heaven, as it says in the latter chapter ha-Gozel. . .for if
not, what is the meaning of “must.” . . .Therefore the Mordecai
decided that we do compel obedience for 117 nIwn 07105,
where he is able, that is, when he is wealthy. . . .And thus did

*BaH, Hoshen Mishpat 12, s.v. 17 501
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Ra’avan”' and Ra’avia decide, that we compel one to return it

when the finder is wealthy." Nonetheless, the Beit Yosef quoted
the words of Rabbenu Yeruham in the name of the Rosh, that we
do not compel for 117 NWn ©°10%. . .but that is not correct.
Rather, all of these instances refer to cases of coercion, as I have
explained. And it is the custom of all Jewish courts to compel a
wealthy person in an appropriate and just matter, even though
that might not be the law.

The BaH quotes the three passages which intimate coercion, which we have already seen
above. What else could those “intimating” words mean if not some type of coercion? This
is the opposite of the view of Munk, explaining the Rosh and the Beit Yosef. The peshat of
words like 2711 implies coercion, so, even if it seems that the peshat of 7" nIWN foXhl>ip)
does not, that must be mistaken. And that is precisely what the decision of the Mordecai
(and the Hagahot Maimoniyot) makes clear.

The question to ask, however, is where did the BaH get the claim “where the finder is
wealthy?” Obviously, he quotes it in the name of early Ashkenazic authorities, so the tra-
dition does not originate with him. It seems most likely that it is the BaH’s explanation of
the phrase in the Mordecai and Hagahot Maimoniyot which reads: 17°2 n915°1 oX, and
about which we said earlier' that we would have to come back to it. The phrase, as it
appears in the Hagahot Maimoniyot is cryptic, to say the least. It means, according to the
BaH, that if the finder is able, that is, if returning the lost article will not cause him finan-
cial problems, then we would coerce him to return it. Of course, there is nothing in the
words of the Mordecai and the Hagahot Maimoniyot that actually states that the finder
must be wealthy. What’s more, the talmudic passage which seems to be the essential source
for this derivation gives no clue that a wealthy person is necessarily being spoken about."
In that passage'®® Mar Samuel answers a question posed to him by Rav Yehudah, and there
is no hint that his answer is restricted to a wealthy finder!

Nonetheless, the Ball is a decisor of considerable influence, and, in any event, the
view is reflected in early Ashkenazic authorities. It is not surprising, therefore, that this
view of what type of coercion takes place, and in what types of cases, finds echoes from
then on, either just as stated, or with modifications which attempt to bring conflicting posi-

¥I'T'am not able to find exactly this statement anywhere in Sefer Ra’avan. However, in his comments to Bava
Metzia 24b (p. 197, end of b, in the Grossman Publishing ed., with commentary Even Shelemah), the Ra’avan
does say: “. . .therefore, it is right (%23*7) that Simon should act 737 n79w» 2397 and return the purse to
Reuven” And in his comments to Ketubbot 49b (page 260¢ in that ed.), he does mention wealth as a factor
in determining whether we compel a father to support his children. If the father is wealthy, we compel him;
if he is not, we request, but do not compel.

Their view is also quoted by the Sefer ha-Agudah (Elazar Brazil ed., Jerusalem: 5730), Bava Metzia, p. 20,

par. 34, which says about returning a lost article 777 n1WwWnH 2°10%: “And it is our custom to return it, and so

did Ra’avia and Ra’avan decide that we coerce to return it if the finder is rich” But see previous note.

% Above, p. 227.

¥t is interesting to note that in S.A. Hoshen Mishpat 259:5 Rabbi Joseph Karo writes: “Even though by law
one is not obligated to return an object lost in a place where the majority are not Jews, even if a Jew indi-
cates a definite identifying mark, it is good and just to act "7 n1Ww» ©°307 and to return it to the Jew who
identified it”” This comment of Karo makes no distinctions based on wealth, and seems to imply this behav-
ior as desirable for anyone. Also, there is no clue here to any type of coercion. At the end of this paragraph
the Rema adds the following comment: “And if he (i.e., the finder) is poor, and the owner of the article is
rich, it is not necessary to act 777 nWN °10%” While the Rema does make the distinction between rich and
poor, this passage makes no statement about coercion. However, see below, pp. 233-234.

" Above, p. 224.

230



ROTH ORGAN DONATION: LIVE DONORS - BLOOD AND BONE MARROW

tions closer together. Let us look at an example from Rabbi Menahem Mendel Krochmal
of Nickolsburg (1600-1661), the Zemah Zedek, who wrote:'"*®

02105 DM ...PIAT? IR CIY IR OPAIIRT RIMW NT OX 1 07D
RAX 9377 N3 DT PN NTMWR DYIBYR (1D I NIWwn
177 715737 UV "ANT [7ANT POD 1D ..IXXD AR pID INRT
Dpw I KITT RAR DT OnT I P nwn o0b nmwyb
IR IR R¥M Y MR Y1271 ORT2NT RPWI (A0 277 7702 DIK)
an3 Yoiw N2 By ANEd Awyl pom Hw PR M R nR n
nNTWwn ©¥I% NIWYY N e K97 KM 77°aR? 71 9711 007N
AR 07 97OV PWY PR ATART HYIY 22 7PN RXIMWAW WDOR 1IN
I 7T 277 77 20D WIRITT Z7YRI LTI NN 0% DY 1105737
D13 PRI 2 DPIT IR 2711 LLORMW T N2 TR pw
7513 PPRT KPR 13 2N [X27] °2 7871 270¥ 1777 nwn 0°10% mwyh
270 WY LPIT 11D IPEMIT AT 0°031 NTIA VAR LW
NP2 DAR PUIWR PDID PRT RDR OV (IDMOT ORTY LLTIAR

D3 D021

Nonetheless it seems that if the one who found the purse is not
poor, he must return it. . .on grounds of 777 nYIWn o105, We
coerce for 177 NMWN 0°10% because that is what the Mordecai
wrote regarding what is taught in chapter Eilu Mezi’ot. . .and thus
decided Ra’avan and Ra’avia that we coerce people to comply
with 1777 n7wn 0°10%. Furthermore, there in the Mordecai, re-
garding the case of Rava who was holding the cloak and following
after Rav Nahman in the market of leather workers etc., he said to
him: “If one found a purse here what would be the law?” He
answered: “It would belong to him.” And the conclusion there is
that the loser of the purse would be as one who is yelling about
his collapsed house. On that passage the Mordecai wrote'" as fol-
lows: “It seems to Ra’avia that the reason that we don’t compel in
that case to act in accordance with 177 n1wn 0%19% could be
because the finder was poor and the loser was rich.” Thus it is
clear that we coerce for 1777 n7Iwn ©°30%. And even though the
Rosh wrote concerning the case of Rav Yehudah who was holding
the cloak of Mar Samuel and following after him. . .as follows:
“Not that we compel him, for we do not compel for n1wn )b >
1777,” it seems to me that he meant only that we do not coerce
with physical force, but he admits that we could coerce by taking
away possessions. Since [the Gemara] uses the expression 217
. .. surely we can coerce him, but not by physical force, only
by removing possessions.

The other talmudic case to which this passage from the Zemah Zedek refers, appears
in the Gemara immediately following the Rav Yehudah and Mar Samuel incident."** The
new incident is identical with the earlier one, except that it takes place in the market of

136 Zemah Zedek, 89.
¥"Mordecai, Bava Metzia, ch. 2, 257.
¥ Bava Metzia 24b.
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the leather workers. The characters are Rav Nahman and Rava. Rav Nahman gives the
same answer as Mar Samuel to the first question. But when Rava asks what the law would
be if a Jew came and offered an identifying mark, Rav Nahman answered that the finder
could still keep the purse. Rava asks: “But he is standing there yelling and claiming his
purse, with identifying marks” To this Rav Nahman answers: “His screaming and yelling
is just like one who yells about the fact that his house has collapsed or his ship has sunk.”
That is, his yelling is ineffective to bring about the return of the lost item.

The responsum of the Zemah Zedek was, in fact, about a case very similar to the case
of the Gemara. He asserts that if the finder is not poor,"” he must return the item. He gives
as his proofs all of those we have seen referred to already. Then he adds an additional proof
based on another statement of the Mordecai, deduced by the Ra’avia from the Rav Nahman
and Rava incident. That incident seems to be identical with the Rav Yehudah and Mar
Samuel incident, yet Mar Samuel and Rav Nahman give two different answers. The Ra’avia
explains that, in fact, there is no contradiction between the two incidents. In the latter, the
finder must have been poor and the man who lost the item was rich. That is why Rav
Nahman did not insist on action {7777 NIWnN 0210%. Had the finder been wealthy, even Rav
Nahman would have insisted.

Thus far, then, we see how the Zemah Zedek accepts the claim of the Mordecai and
Hagahot Maimoniyot positing wealth as the determining factor in whether n7wn o1ob
1°77 would be coerced. He even offers a further proof which we have seen in his words for
the first time. However, he cannot ignore the Rosh, and he attempts to close the gap
between the Rosh and the Mordecai. For the Rosh, too, the Gemara uses the phrase 21
71112, and it is virtually inconceivable to the Zemah Zedel: that the Rosh would simply
ignore the implication of the words. Thus, he says, the Rosh, too, agrees that if the finder
were wealthy we could compel him to return the item. The difference between the Rosh
and the Mordecai is entirely in the manner of coercion. Here, however, the Zemah Zedek
gets a little unclear, at least as far as the view of the Rosh is concerned. For the Mordecai,
all is clear. We could force the finder to return the item, even to the point of physical coer-
cion. For the Rosh, we can force the finder to return the item (that is what £°021 N7
must mean in this discussion), but we cannot have recourse to physical coercion. He does
not seem to answer how we accomplish this if the finder simply refuses. In any case,
though, he has reduced the gap between the two views by positing that the Rosh, too,
allows for some type of coercion for 777 nwn o710%.

We shall quote only one more passage which directly reflects the view of the BaH. The

Rabbinic Court Decisions of the State of Israel has the following:'

02107 1°DI> DX NIVT *NW R”H77 2N ’2 ‘Y0 2% 20 173 ¥7IWw3A M
OR 777 DWW 02107 PPDIdW YIS 7977 Y57 173,11 nwn
DXIW?2 7792 532 1A 197 .PWY RIT IWRD 130 MWY? 1702 NP1

112 290 IR 1777 7AW D7YRI 12371 PRI 1272 WYY 715

In the Shulhan Arukh, Hoshen Mishpat, siman 12, paragraph 2,
the Rema wrote two views about coercion for 177 nwn o%105.
The BaH tipped the balance in law in favor of the view that we do
coerce for 1177 NIWM 07307, if he is able, for example, when he is

" Clearly he is changing the quality of the finder from “wealthy” to “not poor”” Nonetheless, the intent is the
same, and it is useless for us to spend time on this distinction.

" Pisket Din Rabbaniyim, vol. 11, p. 262.
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wealthy. And that is the custom of all Jewish courts to compel a
wealthy person in an appropriate and just matter, even though that
might not be the law.

We have already noted that we have seen references to compelling compliance with
777 PYIwn 0°1dY only concerning the return of a lost article or money. This leads to an
interesting question concerning what we have been discussing: Even if there is coercion
for 1737 nMwn 02107, does it apply to categories that do not involve the return of money
or lost articles? A quotation from the Minhat Yitzhak is the only passage this author has
found that deals with the subject at all."' Rabbi Isaac Jacob Weiss wrote:'"**

TPWT KD ,0°2°2Y WKW YANII Y2IN2 NN DI 02 1 17 DR ¥7XI
IR 10 9D 07T L]0 IR IR RPITT 271,177 DIWwn o01dh
JIIPM IRW 7RWN 3NN 70 P 1IN

And it requires investigation whether to say so even in other
instances, with a plaintiff and defendant in other matters to which
7°77 N7IWn 02107 applies. And it is reasonable to say that we claim
thus specifically in the matter of a lost item, in which, in the final
analysis he is returning money which originated with the other
person. That would not be the case in other matters.

Rabbi Weiss’ contention is logical and compelling. If there is going to be any coer-
cion at all for 7777 NYIWM ©21DY, it is reasonable that it should occur in an instance in
which we are returning to a person what came from him anyway. So, for example, if one
dropped a purse in a location frequented by Jews and non-Jews, even though one might
relinquish ownership because one suspects that the purse could well be picked up by a
non-Jew, it is nonetheless logical that if a Jew picked it up it should be returned to the
original owner who identifies it, even though he has really relinquished ownership of it.
It may not be legally required, since the owner has relinquished Ownershlp, but one
could claim that it is right and just to return what was his originally. That is a far cry
from claiming that one who is exempt from a certain act because of his stature or status
should be compelled to do the act which falls under the category of 1777 n1IWn 02105,
The person may choose to do it, but his act does not merely return to another what was
his to begin with.

As was noted in the decision of the Rabbinical court, Karo makes no statement in
the Shulhan Arukh on the matter of coercion for 7771 n1WnH 2°10%." but Moses Isserles
does. He wrote:'"

AW 0D HY AR LT DWW 02107 01% (107 PRI’ T N2 PRI
27D "2T) ©PYIN WA L,(W7RIT DwAT 77 awa >72) MWRIT I O
A(RYOXMT

The court may not coerce someone to act beyond the require-
ments of the law, even though it might seem appropriate to them

"!T have also not succeeded in finding any source which speaks of compelling compliance with nmwn o0
1°777 in a non-financial matter.
"2 Minhat Yitzhak, vol. 5, 121.

" But see above, n. 134, for a comment by Karo on 1777 n7wn o°10%, with no comment on coercion, and the
reaction of the Rema.

""Hoshen Mishpat, siman 12, par. 2.
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(Beit Yosef in the name of Rabbenu Yeruham and the Rosh), but
some disagree (Mordecai, chapter two of [Bava] Metzia).

The Rema dutifully records both of the views we have already seen. By the generally
accepted principles of decision making in the Rema, his view coincides with the first view,
and not with the D’P’?‘li‘l w*. That, of course, does not prove that those who came after him
must agree with his decision. But, for the moment, note that both Karo and Isserles agree
that there is no coercion for 7777 nwn 0*105.

Since the D’P‘?'lﬂ w1 of the Rema is clearly the Mordecai, and since we have noted ear-
lier that the phrase 17°2 n915°7 X which appears there is problematic, we shall now turn
our attention to a different strand of interpretation of the Mordecai.

Rabbi Yonatan Eybeschuetz (1690-1714) wrote the following:

QW 27N R°AAW PRI P32 DT RO W YT — RN WY
77 DIwn 001p% 013°% H13% 772 2 1D Ww nyIon K1 12 PR
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XYY 272 POV WY RITW NI D 172M 2PN WD R
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,07°127 DY 1m2Y% vHan Sxawe w172 YIpa ymwd RanxT X123
0°1273 1IPIMRTD 772 7271 INYHwRL 0 PR ,NP13° PR DX YR
>3 532 1BID 1772 27RWN 171 DPVIWA INIX POV PR LTIV 01 K2
IRD PRI L2 T WIRIT 03T WP WO ANV L1PBW DX NP
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“And some disagree” — This view appears in the Mordecai. But
none of the proofs which he offers there is conclusive evidence
that the court has the authority to compel people to behave o105
1771 n7wn. Furthermore, one can make a deduction based on a
careful reading of the language of the Mordecai, who wrote: “We
compel for 17777 nwn 0107 if we are able” Now the fact that he
made the matter dependent upon our ability or lack thereof is not
comprehensible, for what does this have to do with compromise.
Even in actual law, what can be done if we do not have the abili-
ty. And because of our many sins, the authority of the court has
diminished since the powerful ones have ascended. But if the
court has the ability to compel for law, then, according to his view,
it should compel for compromise too. Why should compromise be
any different than law?

" Urim ve-Tumim, Tumim to Hoshen Mishpat, siman 12, subpar. 4.
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And the BaH explained “ability” to mean that the person is
wealthy. If one looks in the Mordecai he will see that the distine-
tion between a rich person and a poor person is said only later by
the Mordecai, and he did not intend it earlier, as is apparent from
his language there. It therefore seems clear to me that the only
proof that the Mordecai has from all the cases he quoted is the fact
that they say 2°17, and that seems to indicate coercion. But that
means coercion by words, as there are views in Yevamot and
Ketubbot regarding the cases where we coerce him to divorce.
And we say to him: “You must do as we say. If you do not obey,
you are considered a sinner.” But we do not coerce him physical-
ly or with excommunication, or similar things, since the strict law
does not require what we require of him. Look at Ketubbot 50, in
the context of 1772°n°wY, looking there at Tosalot. . . .Therefore the
Mordecai says: “If we are able” to do what is desirable, that is, if
he is an obedient person who listens to what a Jewish court says,
and does not violate their dictate. But if there is no ability, for he
is not obedient, and the words of the court are as we say:"* “A
slave is not chastised by words,” we may not coerce him physical-
ly or with excommunication. All of this is not the case with a mat-
ter of law, where we coerce with all manners of coercion. It all
works well. And now we can even say that the Rosh, too, admits to
this, and there is no dispute at all.

This has been a lengthy quotation, and it includes other passages that we will have to
look at in order to see what the Urim ve-Tumim was talking about. He begins, though, by
quoting the final two words of the comment of the Rema’s gloss in the Shulhan Arukh. He
correctly identifies the source of the Rema’s comment, but asserts that none of the proofs
of the Mordecai is conclusive. Quite the contrary, he argues, a careful look at the language
of the Mordecai will lead to a very different conclusion. After all, the Mordecai says that
we coerce for 777 NIWn %157 if we are able (33772 N©12° OX),"” making the last clause
appear to be part of the theory of coercion, and not just a statement of actual ability of the
court to enforce its decision. As part of the theory it makes no sense, says Eybeschuetz.
Even in actual law, if the court does not have the ability to enforce its decision, nothing
can be done. But we do not make the court’s ability to enforce part of the theory of coer-
cion. When we state a law in the abstract, we would simply say that we may compel obedi-
ence. So, here, too, according to the theory of the Mordecai that coercion is permissible for
17°77 NIWn 02107, there should have been no reason for him to include the “reality” mat-
ter, “if we are able.” Thus, Eybeschuetz’s claim to this point is that the language of the
Mordecai does not support the conclusion that real coercion is permissible, since if that is
what he was arguing, he would never have included the phrase “if we are able” as part of
the theoretical statement. At this point, therefore, the Tumim remains without an explana-
tion for why the Mordecai included that cryptic clause.

"The reference is to Prov. 29:19, as understood by the gemara in Ketubbot 77a to imply that physical coercion
is likely to be far more effective than verbal coercion since “A slave is not chastised by words.”

"“"This is not the reading of the printed version of the Mordecai. There the reading is as quoted by the Hagahot

Maimoniyot, ¥72 012> oX. That is the phrase which we said above was cryptic. Now it is clear that Rabbi
Eybeschuetz has a different version in that statement.
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Then Eybeschuetz refers us to the explanation of the BaH, according to which that
clause refers not to the court’s ability, but to the ability of the finder to tolerate the loss of
the article which is legally his because he is wealthy. Eybeschuetz rejects this interpreta-
tion of the clause in the Mordecai on the grounds that the distinction between wealthy and
poor is utilized by the Mordecai only in the passage which follows the one in which the
cryptic clause appears. Ilad the Mordecai intended that interpretation to apply to his pre-
vious passage, he would have introduced it there. Indeed, we had noted above, page 234,
that there was nothing in the words of the Mordecai to indicate a distinction between
wealthy and poor. That distinction only appears in the next comment of the Mordecai."

Having rejected the possibility that the passages referred to by the Mordecai themselves
imply actual coercion, and having rejected the explanation of the BaH as to what the
Mordecai was the talking about when he used the phrase “if we (he) are (is) able,”
Eybeschuetz contends that the only basis on which the view of the Mordecai can be based
is the fact that the passages contain words like 217, which indicate some type of coercion.
But, says the Tumim, getting to his own explanation of what the Mordecai meant, that refers
to verbal coercion, similar to the views of some commentators in passages in Yevamot and
Ketubbot where the Mishnah says, “We compel him to divorce,” by saying to him: “You are
duty bound to do thus, and if you do not obey you are a sinner.” But, we do not compel him
physically or with excommunication, or such things, for this is not the strict line of the law.

There are some mishnayot in both Yevamot and Ketubbot that record a requirement
that a man divorce his wife, under certain circumstances. The requirement is sometimes
phrased, 72105 §n*1 X% (he should divorce her and pay her marriage contract), and
sometimes X?¥772 1MIR 7513 (we compel him to divorce).'"” Eybeschuetz refers us to the
commentators on those passages who claim that when the passage in the Talmud says
1°012, that refers to actual physical coercion; but when it says X?%7, it means oral persua-
sion, but not physical persuasion. He actually refers us to a single Tosafot in Ketubbot, to
which we will come in due course. We will not start there, however, since it is not from a
passage in which any of our key words of obligation actually appears. The words that
Eybeschuetz says we say to the person we are trying to persuade appear first in the
Tosafot'™ in the name of Rabbenu Hananel. They wrote:

DT PDID PR PPNYINDT ROXP TN PT mMHWITH X027 PRI 172
ynw own 177 podl ...N17100% KPR PWYN PR DRIDWY MK DN XNK
73327 TIMRT KD HIAR 7°DID RITI2 WIDAW KI*7 KYK PDID PRW 70
TNIPY NI RRIN KD ORI RURIT? D30 10 923 10 DR ROXT

.Y 1193 AR XMV

And Rabbenu Hananel deduced from the Yerushalmi that in all
the cases of X°%y° in the Mishnah we do not coerce. And this is
what it says there:"”' “Samuel said: “We do not compel except for
those who are disqualified.” . . .On that basis Rabbenu Hananel

" Bava Metzia, ch. 2, 257.

"See the mishnayot of the seventh chapter of Ketubbot for both. In Yevamot, see ch. 4:2, 9, and 12; 14:1, 8,
and 9 for X°%v, and 9:3 and 13:12, 13 for 1d13.

5 Ketubbot 70a, s.v. X%,

1), Yevamot 9:4, 10b, and other places. In addition to the quote in the passage in the text, Samuel is quoted
there as saying: “We do not compel except for the likes of a high priest to a widow, or a priest to a divorcee.”
That is, we compel for biblical prohibitions, but not for rabbinic dictates. Whether this second statement of
Samuel is really his, or is the Talmud’s in explanation of his statement is irrelevant to our discussion.
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decided: “We do not compel except in those cases where the
Talmud states explicitly that we compel. But where the sages said
that he should divorce, we say to him: ‘the sages have already obli-
gated you to divorce, and if you do not divorce, it is permissible to
call you a sinner.” But to compel him, no.

While it may be that the Tumim refers us directly only to one Tosafot, it is not unlike-
ly that this other Tosafot, quoting the RaH, was one of the commentators to Yevamot and
Ketubbot to which he referred,'™ especially since the words that he quotes that we say to
the sinner are almost identical with the words quoted by Rah. Where does this leave us?
Since X871 means “he is obligated to divorce her,” it follows that an expression of obliga-
tion does not necessarily imply the right to coerce physically. It may refer to verbal induce-
ment or exhortation only, but exclude physical force.

Since the Mordecai has been critical in these deliberations, it is important to note that
he, too, agrees with the claim of the Rah in at least two places. We shall quote one of them:'*

XX 7127 TIMRT X227 PAR L,PPDID WD NPT RIT RYK PDID PR
DAR LRIV pnRR W ROXIT R? ORI ROXIWY [0 R 10nR
X7 D'0Ww3a IMp3L

We do not compel except where the Mishnah explicitly teaches
1°012. But where the sages said that he should divorce, we say to
him: “It is your obligation to divorce, and if you do not divorce, it is
permissible to call you a sinner.” But, to compel him physically, no.

The wording of the Mordecai is almost identical with the wording of the Rah. Surely
his conclusion is the same. How likely is it that the Mordecai would be so explicit about
the restricted admissibility of physical coercion in this case, yet intend such latitude for
coercion in the 777 nWn 021057 It simply is not likely, claims Eybeschuetz. It cannot be
that the Mordecai would present two such dissimilar positions.

Now let us look at the Tosafot to which the Tumim himself refers us. It is based on a
Gemara which reads as follows:'

X377 1°12% °021 2NIDT PRI RWIRD WPL W MR RYPR 7 MR
7DD XN PR IR 7°PN1D RNDY7T 177 ROVIK ... J°231°1 INWK)
7312 /7% RWI 7R3 K123 RITA ROR "9 177 1377 /11 RPIT AT w70
X379 1125 1°021 2N 9K OPRMD RM OXPIT MY MR LTYIOR
"R XDR ,I1WY 9977 DIWR L,XI7T XD XDWA NONK K LD MW

Y2 MPWY RIT NAIOR

Rabbi Ila’a said in the name of Resh Lakish: “In Usha they
ordained that one who assigns all of his possessions to his sons
must be sustained together with his wife from the estate” . . A
question was raised: Is the law in accordance with this edict or
not? Come and hear: Once Rabbi Hanina and Rabbi Yohanan

*Note that in the Tosafot referenced above, n. 150, the view of Ri is also quoted. He holds the position that
we do compel for the cases in which the mishnah says 281, For the purposes of our argument, however,
even that would not be conclusive proof that Ri would believe that compulsion is also called for for 1%
7777 nwn, which is not even in the category of rabbinic prescriptions.

% Mordecai, Ketubbot, 194. The other is also in Ketubbot, 204. Both of these appear in the seventh chapter of
Ketubbot, which is the one in which 1°613 and X217 appear.

5 Ketubbot 49b.
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were standing when a man came over, bent down and kissed the
feet of Rabbi Yohanan. Rabbi Hanina said to him: “What is that
all about?” He answered: “He had assigned all of his possessions
to his sons, and I compelled them to sustain him.” Now if you say
that the law does not follow the edict, that is why he compelled
them. But if you say that the law does follow the edict, he was duty
bound to compel them.

The meaning of the story is fairly easy to follow, until the conclusion. The fact that
the man kissed Rabbi Yohanan’s feet indicated great gratitude. That is, Rabbi Yohanan
had done something kind for the man, beyond the requirements of the law, and he was
so grateful that he kissed his feet. From this the Gemara deduces that the law does not
follow the takkanat Usha in this matter. If that is correct, it is clear why the man kissed
Rabbi Yohanan’s feet. But, if the law does follow the takkanah, the man’s behavior is
not very explicable. According to Rashi it means: If the law follows the takkanah, what
Rabbi Yohanan did for the man was to force compliance with the law, as he ought to
have. And, therefore, Rabbi Yohanan didn’t do any favor for the man. So, why did the
man kiss his feet? Rashi’s explanation of the sugya would not be of any use to
Eybeschuetz, because it would be impossible to prove that the piel of the root Wy
means verbal coercion. The way Rashi understands the sugya, Rabbi Yohanan may have
coerced the sons physically to sustain their father. The man shows gratitude for this
coercion of 771 nwn 0210k by kissing his feet. If it were the law, however, he would
not have kissed his feet, because the physical coercion would not have been beyond the
requirements of the law.

Nonetheless, the use of that root for coercion is somewhat strange. The root 271
would be the more common verb to use even for physical coercion to comply with the
mandate of the law. Therefore, the Tumim refers us to the Tosafot,””® who have a very
different explanation:'*

WMRT THW PR RNWT ...0°13T2 WPAT WP PIX WMPNWY XA
% R D272 onWYY 17 0 O TR T 1R OXT V2 mnewY
.on 137 WD IR W 7Y 091371 anphin®

This “I coerced them” must mean verbally. . . .And now [the sugya]
flows smoothly. For it says: “Ought he have coerced them verbal-
ly?” If the sons were obligated to feed their father by law, why
would he have sought to compel them verbally? He should have
lashed them and compelled them to feed him. And thus did
Rabbenu Tam understand.

The view of the Tosafot, probably motivated by the question we have just raised, is
very different from that of Rashi. Here is the way they understand the sugya. The verbs
in the sugya from the root TW¥ mean to coerce verbally, but not physically. If the law does
not follow the takkanat Usha, then it is easy to understand why the man kissed the feet
of Rabbi Yohanan, since he had verbally coerced the sons to behave beyond the require-
ments of the law. But, if the law follows the takkanah., “should he have coerced him ver-
bally?” Tosafot read those two words of the text as a question, as opposed to Rashi who
reads them as declarative.

5 Ketubbot 50a, s.v. 13wy,

% See, too, Rashba, Ritba, and Shita Mekubbezet, ad locum.
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Now we can follow the thrust of the argument of the Tumim. The only real proof of
coercion for 17377 n7Wwn 0°10% that the Mordecai has is expressions like 2211 which imply
coercion. But that coercion is not physical, but verbal, similar to the type of coercion
implied, according to many commentators, by the passages in Yevamot and Ketubbot,
where at least claims that X°¥1> means by verbal coercion, and the threat of being called
a sinner, but not physical coercion. And the same is implied by the understanding of
Tosafot of the sugya in Ketubbot which we have just analyzed. And, in that sugya, the
gratitude of the man toward Rabbi Yohanan was because he had coerced his sons ver-
bally to act 1777 n1Iwn 02105,

Having proved that the only possible coercion for 1771 n1wn o°10% is verbal, the
Tumim goes back to the cryptic clause in the Mordecai, which had been explained by the
BaH to refer to wealth. He says: When the Mordecai wrote 11°7°2 n?13°77 @X he meant, “If
we are able to bring about compliance with 1777 n7Wwn 0257 on the basis of our verbal
coercion, because the man is obedient to Jewish courts and obeys what they tell him, fine
and good. But if the man is not inclined to be obedient, we cannot force him physically or
with excommunication. And all of this is the opposite of actual law, where we would com-
pel obedience by whatever means were necessary.” Now, for the Tumim, the clause in the
Mordecai is, in fact, part of the theory of coercion for 7777 nIWN 2°18%, and not just a state-
ment of some reality. Our ability to be persuasive in our verbal coercion determines
whether there is coercion even in theory, not just because Jewish courts may no longer
have the power they once did. Even if that same power still existed in Jewish courts, they
could still compel obedience to 777 N1IWM 0°15% only because of their persuasive powers,
not their enforcement powers.'™

Having gotten to this point, Rabbi Eybeschuetz can now add the frosting to the cake.
When the Rosh (and, we might add, the Beit Yosef) reject out of hand the possibility of
coercion for 177 nIWwn 0°10%, they refer only to physical coercion. But, even they would
agree that the court should engage in verbal coercion for 777 nIWn 02197, and that those
who do not comply could be called sinners. So, in the final analysis, says the Tumim, there
is no dispute at all. The Rosh and the Mordecai agree with each other. Each was talking
about a different matter.

Just as the view of the BaH had a following in later authorities, so, too, does the view
of the Tumim, either with or without crediting him. For example, Rabbi Jacob Reicher
(c.1670-1733) wrote:'

’D Y37 NPT ...NIWT 2IW 270 70 YW IRIAN KT 77 NIWnH 0°10Y
X237 QNI 102 WIRITI LTI DR 20300 HY PRIDT NINOEMD 19K
7N NPT L2107 1907 9PV PYom 17T LJPDID PRI 7T %0 733
7 71 P15 N12INDT 07WT X210 M DPYIW X7X N2IWNI 77 DY H
WY '0IN3 "W 52 WY 7212 IPNWwY 1°12% 1°031 2030 933 K7V 1)
T D DTN L,XNPYA 01372 17 I NMWR 0°10% Y D157
by K DR ,377791 1My o217 Xxwh ®XDw 1Y Y 1130 n71 owa and

Jnnwy nphn o1

Two views are explained concerning 177 nNW» 0°10% in the
Shulhan Arukh, [Hoshen Mishpat,] section 12. . .the view of the

Mordecai in chapter Eilu Mezi'ot that coercion is possible for o°1eb

"Understanding the Mordecai to refer only to verbal persuasion eliminates the contradiction between our pre-
vious understanding of the Mordecai’s intent and the passage of his we quoted above, p. 237.

" Responsa Shevut Ya’akov, pt. 1, 168.
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7°717 N1wn, and the Rosh and Rabben Yeruham, quoted by the
Beit Yosef in the same section, that coercion is not possible. And
the BaH concluded the law in accordance with the view that we do
coerce. . .[bJut T am most surprised at the Beit Yosef and the Zemah
Zedelk who seemed to have ignored the sugya in Ketubbot, chapter
Na’arah, page 50a, concerning the case of one who had assigned
his possessions to his sons, and they were forced to support him.
Look there in the commentaries of Rashi and the Tosafot [for evi-
dence that| coercion for 177 nwn 02107 refers only to verbal
coercion. And the Mordecai wrote in Chapter ha-Maddir' in the
name of Rabbenu Tam, that it means, for example, making a dec-
laration that nobody should do business with him, and similar
things, but not [to coerce him] with whipping or excommunication.

Rabbi Reicher lays out the range of views, which we have already seen. He then
expresses surprise at both the Beit Yosef and the Zemah Zedek for having paid no atten-
tion to the sugya we analyzed in our discussion of the Tumim. For the Beit Yosef, the sur-
prise is that he did not refer to it as evidence that physical coercion is forbidden,'” and for
the Zemah Zedek the surprise is that he did not see that it belies the possibility of physi-
cal coercion. For Rabbi Reicher, too, the statement of the Mordecai in Ketubbot that rejects
physical coercion seems to undermine the reading of his statement in Bava Metzia to imply
physical coercion, and the two can be reconciled by understanding the Bava Metzia state-
ment to refer exclusively to verbal coercion.

We quoted above, page 229, the words of Rabbi Samuel David Munk in explanation
of why the view of the Rosh and the Beit Yosef was so logical that it did not even require

proof. Munk himself agrees with them, and concludes:'""'

927 X317 OX7 ,0°7272 1°DID DAIINRIT °727D nwynb 1397 77Iv01 '[3771
.0°WpP 0°7272 AR 7°B713 2°°11 0°P071D] NIRIW

So, it seems to me that the law is in accordance with those who say
that the coercion is with words, and if it is a matter where the
poskim have used the word 2°°11, then the words can be harsh.

Rabbi Munk finds the logic of his defense of the view of the Rosh and the Beit Yosef
so convincing and compelling that it persuades him that the law must reflect that logic.
Therefore, the only type of coercion that could be possible for 1777 nWn 0197 is verbal
coercion. His concession to the strength of the word 2717 is that in those instances where
the poskim have used that word, as in the instance of returning a lost article found where
many non-Jews are but identified by a Jew, the words used to coerce can be harsh.

There is one more avenue to go down before we finish this excursus on 77 N7IWn 02105,
One of the talmudic passages, above, page 226, that we have been considering as one speak-
ing of 171 nWwnN 0°19% did not, in fact, use the term. It used instead the phrase X223 270
oW 70 NREY, he is obligated, if he wishes to discharge his duty towards Heaven. We assume
this comment to be the equivalent of @»w »1°72 211, What we must do now is see whether
the matter of coercion is any different for @w °172 2*11 than for 777 NN 015,

% .e., Mordecai, Ketubbot, 204.

"It is possible that his surprise at the Beit Yosef is over why he did not raise the sugya as a rebuttal of the
proofs brought by the Mordecai.

1See reference above, n. 129,
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The greatest concentration of items for which there is 8® °1*72 2717 can be found in
Bava Kamma.'”® We need concern ourselves with only one of them. A baraita lists four mat-
ters for which one is exempt by law, but obligated by @*»w *1°7. One of the items is: 15127
71°277 2192 17721 5w IR, one who bends the standing crops of his fellow toward a fire. In
explaining the specifics of this case, the Gemara offers two explanations. First, it asks, if the
crops were bent toward the flame in such a way that the fire would reach them even with a
normal wind (7°182 11112) the perpetrator should be liable even by law, so, it must be that
he bent the crops in such a way that they could not be burnt by a normal wind, but could
be by an abnormal one (7°13» 72°Xw 111). For such damage the perpetrator is exempt by
law, but liable to Heaven. Rav Ashi says that the baraita refers to a case in which someone
covered over the standing crops of his fellow as the flame was approaching. This is the case
in which he is not liable at law, but liable to Heaven. Why is he not liable at law? Because
it is not he who set the fire. Why is he liable to Heaven? Because his act resulted in the crops
being in the category of “hidden,” for which the Sages exempt from legal Liability."* Thus,
if he had not covered the crops, whoever lit the fire would have been liable for the damages
to the crops caused by the fire. Now, however, that the crops are “hidden,” he is no longer
liable, and, thus, the act of covering the crops resulted in a loss to the owner of the crops
that will now go uncompensated. This is his liablility toward Heaven.

The Gemara proceeds to explain why the author of the baraita had to list the four he
did, when those four do not exhaust the list of items for which one would be liable toward
Heaven. For each of the four, the Gemara claims, there might have been an argument that
would have led one to believe that the person would not even have been liable toward
Heaven, and the baraita had to teach that one does not argue thus. Regarding our case, the

Gemara gives the following explanations, one for each of the opinions as to its specifics:'”

1717 RONDXRT RIVT® 7907 N ,KD"? RN I 9N 17N YW nnP 19137
M AMRT CWR 2721 .970p 207 KD M1 DAY 1T TIRD APRY
XY M3 DMW °1721, 23 PN°0D *M03 RIX RAONT 1M MR 1100

Srnp b
In the case of one who bends his fellow’s crops, too, what might
you have said? [He could contend:] “How could T have known that
an unusual wind would blow,” and, if so, he should not even be
considered liable to Heaven. Its inclusion in the baraita comes to
teach us that we do not make that claim. And according to Rav
Ashi who said that the case is one of “hidden,” what might you
have said? [He could contend:] “I covered your crop for your ben-
efit,” and, if so, he should not even be considered liable to
Heaven. Its inclusion in the baraita comes to teach us that we do
not make that claim.

The reason for the inclusion of our case, according to the first explanation of its
specifics, is to indicate that a person should think about the possibility of unusual occur-
rences, at least as far as liability toward Heaven is concerned. A human court may not be
able to consider such a person liable, but that person should pay for the damages caused
if he wishes to fulfill his obligation to Heaven. According to Rav Ashi’s view of the specifics

"*Beginning of ch. 6, 55a-56a.
1% See M. Bava Kamma 6:5, 61b.

" Bava Kamma 56a.
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of our case, it is included in the baraita in order to indicate that even if a person were to
claim that he had covered the crops in order to impede the flame, and without any inten-
tion to cause harm to the owner of the crop, that would not be sufficient to exempt him
from liability toward Heaven.

The Tosafot'* wonder why the theoretical claim according to Rav Ashi is not, in fact,
sufficient to exempt the man from liability even to Heaven, since God knows whether he
is telling the truth or lying, and il he is telling the truth, he should be exempt even in God’s
eyes. Their answer is that even if his intention was completely pure, it was his responsibil-
ity to be extremely careful and consider the possibility that the act which he was doing
from pure motivation might still cause damage to the very one he was trying to protect.
Since he obviously didn’t do that in our case, he stands obligated toward Heaven.

Rabbi Solomon Luria (c. 1510-1574) has a comment which refers to this sugya, and
deals directly with coercion for 0nw °3>72 2711 He wrote:'”

VYR DMW 172 21 IART R’ 273 971 723WN2 2303 SNRED?
19 X2 OXT ,3pM1T2 w2 7703 °22 01372 »7m 05w 1110h 773 PRI
377 113 7R°277 °10% 11°20 Hw AP PHun °23 01157 P52 MRP TR
JD7mp 2709 KD M1 MW 1721 P05 K10 RIR MR R¥M KMONT
X271 .570¥ D73 ROR YT YTV KIT MWD VIV KT WKRP XD
177 KIw? 03 590 B7o RPT »7w P2 ‘0INT IRTN RPN 0% R
XX 77IY2 NOX ,DTX OPT NXPP2 DR RPN NIAY yRwn Ko 0Hw
JMRW DI 5D 77T MIvD NIDX2 CNREM 131 MKRR TIN? 0w T
DaR IR 277 LI IR PR WITIN? I X2 OR ,0°HW 172 20
7%7°3 127 HR 10w 73 7,02 7301 J2°7 00 oW T NRY? AnR PIX
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I found a responsum in which the following was written: “It seems
to me that wherever it says ‘he is liable before Heaven,” even
though the court cannot coerce him to pay, nonetheless, it may
push him to do so verbally, without [physical] coercion. If this is
not so, how does the Gemara say in Chapter ha-Kones, in the con-
text of one who “hid” the crop of his fellow before the fire: “What
might you say? He could say, “I covered it,” and not be liable even
before Heaven, so the baraita comes to teach that we do not say
that! And what kind of an argument is that, since He who knows
the thoughts of all, knows what his intent was. Rather, [it must be]
as | have explained.” But this claim is not acceptable to me. Since
the Tosafot did not explain that way, it implies that they did not
agree with that view at all. Furthermore, the expression “laws of
Heaven” does not imply any liability whatsoever according to “laws
of man,” but rather [is restricted] exclusively to fulfilling an obli-
gation toward Heaven. And thus did I find in Zofenat Pa’ane’ah:'"
Wherever they said ,0»w 172 21, if one comes he must be
informed thus: “We are not able to make you liable, but you are

1% Ad locum, s.v. »03.
1% Yam Shel Shlomo, Bava Kamma 6:6.

" Zofenat Pa’ane’ah is a name by which Sefer Ra’avan is sometimes called. The passage quoted by Luria
appears there (see above, n. 131, for ed. information), p. 190a.
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duty bound to fulfill your obligation toward Heaven, for your case
is handed over to It,” in order that he will take the matter to heart,
appease his fellow, and fulfill his obligation to Heaven.

The Yam Shel Shelomo begins by quoting an anonymous responsum, according to
which verbal coercion for W 172 211 is permissible, even though other coercion is not.
How does the author of the responsum deduce this? He deduces it from the answer of the
Gemara, according to the position of Rav Ashi, to the theoretical argument one might have
raised against considering the one who “hid” the standing crop of his fellow liable *1>72
2W. The author’s claim is this: In fact, that claim, namely, that he had acted with the best
intention of the crop owner in mind, should exempt him from o°nw °1>7. Why does it not?
Because since only God knows whether he is telling the truth or not, Rav Ashi believes
that the man can be verbally pressured to pay. While we have no idea of what that word-
ing would be, the juxtaposition of this part of Luria’s quote with the next, leads one to
believe that the wording would be something like: “God who knows the thoughts of all
knows whether you are telling the truth. Are you absolutely positive that your motivation
was entirely pure? If you are not, you will spend the rest of you life obligated in the eyes
of Heaven to the man whose crop you caused damage to. Would you not be smarter to ful-
fill your possible obligation to Heaven, and pay the man for the damage you caused him?”

We should summarize the argument of the anonymous author of the responsum quot-
ed by Luria this way: The Gemara clearly implies that in all matters of @»w *3"72 270
there can be verbal, though not physical, coercion. Why is that the implication? Because
the Gemara should really accept the argument which Rav Ashi says we do not accept in the
case of the man who “hid” his fellow’s crops. Now if we should accept it, but we do not
accept it, that can only be because in matters of 0w °1°7 we can engage in verbal coer-
cion under all circumstances, so the fact that the person has a claim which might be valid
(if he is telling the truth) is irrelevant (since he might also be lying). This seems to be the
way the anonymous author understands the Gemara. Note, that the author accepts the
problem of the Tosafot, but does not offer their answer.

Luria expresses disagreement with the author of the responsum on two grounds. The
first is that the Tosafot raise the same problem as he does, but do not give the same answer.
They give an answer which makes the man liable even if it is assumed that he is telling the
truth. They make no claim that we deduce anything about coercion, verbal or otherwise,
from this sugya. Therefore, claims Luria, they must reject that possibility. And why do they
reject it? Because according to them, there can be no coercion whatsoever, even merely
verbal for o’nw °1°72 27777,

The second grounds for rejection are based on the expression itself. What else, asks
Luria, could an expression like “liable in the sight of Heaven” mean if not, “We, the
human court, can do nothing about this case; but you, the person involved are liable in the
sight of Heaven”? “By the laws of Heaven” is clearly intended to be contrasted with “By
the laws of man.” It is only about the latter that human courts can do anything. About the
former they are absolutely powerless to do anything but inform the person that they have
an obligation toward Heaven.

Where does this leave us regarding coercion for W °3°72 27117 At the maximum, if
we accept the claim of the anonymous responsum, there can be verbal coercion for 211
07w °2°72, but nothing more. If that is the case, this type of obligation is identical in terms
of coercion with the view of the Tumim, and others, regarding coercion for nmwn o°10%
7777, For both categories the most that a court could do would be to exercise verbal per-
suasion. If we reject the view of the anonymous responsum, either on the grounds that
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Luria did or on other grounds, we are left with the view of Luria himself. According to him,
there can be no verbal coercion for @ 7w °1°72 21°n whatsoever. The most there could be
would be verbal informing.

Luria sees a difference between verbal informing and verbal coercion. We have tried
to make that difference clear in preceding paragraphs. It is possible to argue, however, that
what Luria quotes as verbal informing in the name of Ra’avan is precisely what we have
meant all along by verbal coercion. If we say the former, then @ *3°72 27°11 has even less
enforceability than 177 n7wn 22105, If we say the latter, the two are equal, at least as the
Tumim understood coercion for 1>777 n7IWnM 0*105.

We have been on a lengthy excursus, initiated because Rabbi Shaul Yisraeli linked
blood and bone marrow donation with 17777 n7Wwn ©°10%.* The time has come to summa-
rize the route we have taken, and where it has led us. We began with the presentation of
the actual talmudic passages that deal with relevant instances of 7771 1w 0°10%. Of the
seven passages, four carried no implication whatsoever of obligation for 77171 nTwn o1ph
and surely no implication of coercion; three, by using such words as “obligated” and
answering “yes” to the question “Is that the law?” seemed to imply obligation. That, in
turn, led us to discuss whether obligation should be understood in these contexts to imply
the right to compel obedience with the dictate of 1771 nwn 105 We quoted
Maimonides, whose view is clearly that it does not. Then we quoted the words of the
Mordecai (corresponding to the view of the Hagahot Maimoniyot) which clearly say that
we compel for 777 n7IWn 02107, but appends the words 1792 N%13°7 0X (or: 137°2). In trac-
ing what happens to this Mordecai in legal history, we noted that the Beit Yosef, taking his
cue from the Rosh and Rabbenu Yeruham, rejects it entirely, saying that it is clear to him
that there is no coercion for 17 N1IWn 02105, and expressing surprise at what the
Mordecai had said. We found the explanation of the certainty of the Beit Yosef most com-
pelling as offered by Rabbi Samuel David Munk, namely, that “Torah does not grant per-
mission to a court to coerce except for legal judgment.”

The BaH, however, defended and explained the Mordecai. He understood the key
phrase 37°2 N913° OX to refer to the finder of the lost article which should be returned
because of 177 nwm ©°10%. He explained it, probably on the basis of some early
Ashkenazic authorities, though not really implied by the Gemara itself, to mean that the
finder was wealthy. Under those circumstances there is an obligation for the finder to
return it, and the court can compel obedience. We then traced the support for the view of
the BaH through the Zemah Zedek and the Rabbinic Court Decisions of the Religious
Courts of Israel. We concluded our tracing of the BaH’s position with a reference to the
Minhat Yitzhak who asserts that the coercion issue refers only to instances of returning to
one what was his in the first place, as evidenced by the fact that it applies to the wealthy
who are compelled to return to losers who are poor what was theirs originally. To other
matters, however, coercion would not apply.

Consistent with his view in the Beit Yosef, Karo makes no statement about the admis-
sibility of coercion in the Shulhan Arukh. The Rema also states that coercion is not per-
mitted, but notes that some disagree. The “some disagree,” of course, is the Mordecai. In
his comments to the Shulhan Arukh, Rabbi Yonatan Eybeschuetz, the Urim ve-Tumim,
rejects the view that the Mordecai means physical coercion at all, and the contention that
a wealthy person is being spoken of. What the Mordecai means is verbal coercion, and
nothing more. Eybeschuetz’s evidence is based on two things: his version in the Mordecai,

"“*See above, pp. 221-222.
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which reads 137°2 n®12°77 X, and passages in Ketubbot and Yevamot. The former, accord-
ing to this explanation, refers to the persuasive power of the court to convince the person
to act 1777 NWn» %307, and makes no reference to physical coercion. The latter lead
Rabbenu Hananel to conclude that, as a matter of law, physical coercion is utilized only in
contexts where the law includes the term 7°512. That, of course, would exclude all instances
of P77 nwn 2asb.

We then saw further quotations from the Mordecai that indicate agreement with the
Rah, thereby lending support to the thesis of the Tumim concerning the original quotation
from the Mordecai, rather than lending support to the understanding of the BaH. Then we
returned to the Tumim and saw his further proof from the Tosafot’s explanation of the piel
of the root WY to indicate only verbal persuasion. Subsequently, we traced the followers
of the Tumim through Rabbi Jacob Reicher and Rabbi Samuel David Munk.

In a postscript to our extensive treatment of 777 N1IW» 02102, we engaged in a brief
discussion of the admissibility of coercion in matters of @ *3°72 2117 Our discussion was
based primarily on a passage of Rabbi Solomon Luria, quoting an anonymous responsum
and a Tosafot in Bava Kamma. Our conclusion was that the only type of coercion possible
in such matters would be verbal, at most.

If we were forced to take an unequivocal stand from all of the views we have quoted
and explained, it would have to be in favor of the view of the Rambam, the Beit Yosef, the
Rosh, and the preferred position of the Rema. It simply stretches the language too far to
think that there could be a humanly enforced coercive element in matters that are “beyond
the requirements of the law,” or “to discharge one’s obligation to Heaven.” But even if we
do not make that absolute judgment, the weight of precedent from the middle ages on
seems to favor either restricting coercion to wealthy people returning objects to their orig-
inal owners or to verbal persuasion and coercion. And, if we adopt the later position, it is
uncontested. That is, everybody agrees that the court should attempt to convince a person
to behave 1777 n1Iwn ©210%. It is the moral thing to do, and there can be no objection to
attempting to convince a person to behave accordingly. That, however, is a far cry from
claiming that there is a legal right to compel obedience.

None of this is meant to deny that the view that coercion for 1777 NWwn 0%10% exists,
if one relies on the early Ashkenazic sources of the Mordecai without considering the legal
history of those sources’ claims. That, however, would be irresponsible law.

Rabbi Yisraeli was the only one who attributed the status of 1777 N9 ©235% to blood
and bone marrow donation. All the others treated it in terms of T1¥n X%. We have now
demonstrated that by either standard there is not a legal obligation to donate either blood
or bone marrow. Given the relative ease of these procedures, however, we affirm that it is
the moral thing to do. Yisraeli equates a moral act with 777 nwn 0107, and states very
beautifully:"” “A moral obligation (377 n1Iwn 0210, which is the opposite of midat sedom)
is more than a mere praiseworthy action (midat chasidut). In the latter case, a volunteer
should be encouraged; in the former, one should be encouraged to volunteer.” Yisraeli was
silent about his views on coercion for 77377 NIW» 02107 in his article. But this quotation
makes it very clear. “One should be encouraged to volunteer” is a statement of verbal per-
suasion and encouragement. The most one could possibly call it is verbal coercion.

The motivation of those who would make blood donation and bone marrow donation
mandatory is both understandable and laudable. However, it is probably not implied by the
Gemara either as T3vN X2 or as 1°77 NWn 0107, and takes a step that creates unen-

’See n. 13 in the English version of the article referenced above, n. 107.
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forceable and bad law. Of course we must encourage people to donate blood and bone mar-
row, especially to those in critical need. We must admonish them to overcome common
tendencies to claim that one cannot do so for a host of reasons. We must stress what a great
mitzvah they will be perfoming by becoming donors, and how great the reward of saving
another’s life will be. But, we would be ill advised to posit either blood donation or bone
marrow donation as a legal requirement which any halakhically observant Jew must agree
to when needed. To mandate them as halakhic requirements implies the right to compel
halakhic Jews to donate. We would be better off to take the lesser step, which is more
defensible. To refuse to donate violates 21071 MW7 WY1 and perhaps 1°777 NIWn 0°107,
which cannot be coerced, but does not violate J¥1 07 %¥ TN X>.

There is an obvious difference between donating blood for deposit in a blood bank,
either for the use of someone else or for one’s own use, and donating blood for a et
132105w. In the latter case, the person in need of the blood is present and waiting, while in
the former case, the ultimate recipient is not yet in need of the blood. The question, then,
is whether that fact makes any difference in terms of the halakhic permissibility to donate
blood under such circumstances. In addition, we shall see that this issue is tied to the ques-
tion of the permissibility of donating blood for compensation.

Let us begin with the primary halakhic sources that impinge on our question. The
Mishnah reads:"™

712 10°% 121 R2%pY /1 710 NRI PIWA TWRT WRI YIDW TR WY
DY NIy [Inw a7 12 INI RT 0% 10,927 32 0K LTI DIRD YR
NPT AWK DR NP3 AW 90°KD 121 7°ID2 TO7 DX 12w 7% AND
R2%PY 027 °10% X1 0y 1RY TRYR AWK DY 77 NNy nnovn
XY D27 ,0195 NABR R 17 AR 27T NIRM 7T 7011 IR W 32 IR

.0°3°11 12 1230w 0°NX ,7WVD PRWT IPRY D IV R

There was a case of a man who removed the head covering of a
woman in the market place. She came before Rabbi Akiva who
declared the man liable to pay her four hundred zuz. He said to him:
“Rabbi, give me some time” He granted him time. [During that
time,] he waited until she was standing by the door of her courtyard.
He broke a pitcher in her presence that contained about an issar’s
worth of oil. She removed her head covering and began patting the
oil [into her palm] and putting it on her head. The man had brought
witnesses to her act. He came before Rabbi Akiva and said: “Am I to
pay four hundred zuz to such a one?” He answered: “Your claim is
irrelevant. For, even though one should not damage oneself, if one
did, one is exempt; but, if others cause the damage, they are liable.”

Even though the woman had also caused herself some type of disgrace (damage), the
claim of the man that this exonerated him from liability fell on deaf ears. There is a dif-
ference, says Rabbi Akiva, between one who inflicts damage on oneself and one who
inflicts damage upon another. Both have done something wrong, but the former is not
legally liable, while the latter is.

In its discussion of the Mishnah, the Gemara'™ quotes a baraita in which Rabbi Akiva
is quoted as saying: 1¥¥2 9121 *RWI DI ,T7°2 0 P97 077 IR 292 NHRE — “You have

" Bava Kamma 8:6 (90b).

Bava Kamma 91a.
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dived into turbulent waters but brought up only sherds. A person is entitled to inflict dam-
age upon himself” The view of Rabbi Akiva in this baraita is that it is permissible to inflict
injury upon oneself. In the Mishnah he claimed it was forbidden, though one who did so
was not liable at law. In its further discussion, the Gemara'™ affirms that the view of Rabbi
Akiva expressed in the Mishnah is his view as understood by Rabbi Elazar ha-Kappar. But,
at a minimum, we see that there are two opinions about whether it is permissible to inflict
injury or damage upon oneself.

Maimonides records the law in accordance with the view of Rabbi Akiva of the
Mishnah. He wrote:'™ 11212 73 mxv2a 12 71207 ox? 1108 — “It is forbidden for one to
inflict damage either upon oneself or upon one’s fellow.”'™ This, too, seems to be the view
of the Rif and the Rosh, since both quote the wording of the Mishnah without any indi-
cation of the contrary view of the baraita.” The Tur also affirms that it is forbidden to
inflict injury upon oneself, but then adds:"™ 212n% *xw1 0787 KPR 71977 7rRW 77977 203
M3y — “Rabbi Meir ha-Levi Abulafia wrote that this is not the law. Rather, a person is
entitled to inflict injury upon himself”'™ Finally, the Shulhan Arukh'™ records the law
precisely in the language of the Mishnah.

It seems clear, therefore, that the classical poskim have taken the view that inflicting
injury upon oneself is forbidden. Only according to the Ramah is that not the case. Obviously,
if one adopts the position of the Ramah, there can be no halakhic objection to blood dona-
tion, even without the presence of one who is awaiting the blood right now.™ However,
adopting that view would leave one in the position of ignoring the weight of precedent, which
favors the view that self-injury is forbidden. The question, then, becomes whether blood
donation is permissible or forbidden according to the view of the majority of the poskim.

One factor which is relevant to that question is whether the status of the prohibi-
tion against self-injury is Xn**79%7 or 13277, If it is the former, we would be inclined to
be strict in a matter of doubt, based on the principle RMITY RNPIIRT Xp°00; and if it
is the latter, we would be inclined to be lenient in a matter of doubt, based on the prin-
ciple X21p% 71277 Xp°DD.

An apparently straightforward answer is offered by the Meiri in his comments to Bava
Kamma, where he wrote:'™ X177 771077 72 %%v2 51202 XwA 0IR PRW 7IWN3 1RV 77 —

™ Bava Kamma 91b.

BM.T. Hovel u"Mazik 5:1.

"He intimates the same in Hilkhot Shevuot 5:17, where he states: ,73y2 212w yawiw 1133 mxv? ¥y17? vaw
Yoy 7190 IYIaw RWT WKW 57YR — If one swears to do evil to himself, as, for example, he swears to inflict
injury upon himself, the oath is effective even though he is not permitted to do so.

5 See Rif, 32a, and Rosh 8: 13.

" Hoshen Mishpat 420.

"The Beit Yosel (77577 owa w”m 1772) explains the reasoning of the Ramah based on the fact that the
Gemara attributes the view of Rabbi Akiva in the Mishnah to Rabbi Elazar ha-Kappar, and the law never
follows him. Thus, the law must be in accordance with Rabbi Akiva of the baraita. The BaH (52w 7772)
refers to the Gemara in Shevuot 8a as proving that the sages disagree with the view of Rabbi Elazar ha-
Kappar from which support for the view of Rabbi Akiva in the Mishnah was adduced. Since the sages dis-
agree with him, the systemic principle 8272 7957 0N T —ina dispute between one sage and the
majority, the law follows the majority- impels us to reject the view of Rabbi Elazar ha-Kappar, and if it is
that view which supports the Rabbi Akiva version of the Mishnah, it, too, must be rejected in favor of the
Rabbi Akiva version of the baraita.

"™ Hoshen Mishpat 420:31.

hough see below, p. 248, for the view of Rabbi Menashe Klein, even according to the Ramah.
™Thougt below, p. 248, for tl f Rabbi M he Kl ling to the Ramal

"% 8329 77°127 n°3, Kalman Schlesinger ed. (Jerusalem, 1963), p. 266.
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“What we have explained in the Mishnah, that it is forbidden for one to injure oneself, is
from the Torah” What complicates this apparently straightforward answer is that a few lines
later the Meiri writes: ,3%¥ [3] 212w YW1 OX ,MXYa 21307 XKW1 OIX PR TIDRY D7YR
071970 0K RITW 25w 13982 7207 ...0°1D10 127 KPR 7793 XD 7 RW L0V TR YIaw
1Y 1190 "2 Ny1aw — “Even though the sages said that a person is not entitled to injure
himsell, if one swore that he would do so, the oath takes effect. . .for this [prohibition against
self-injury| is not a complete mitzvah, but rather based on the words of Soferim (i.e., is
73277) . . .and we have already explained. . .that all such rabbinic prohibitions are subject to
fulfillment in the case of oaths””

At first blush, there seems to be a conflict within the Meiri’s words. He calls the pro-
hibition against self-injury Xn»7%7, and then claims that an oath to injure oneself applies
because the prohibition against self-injury is 13277. The resolution to the problem is found
in the Ran. In his comments to the Rif on Shevuot'® he wrote: 11X 22177 1937 37YR
VAWM *pm X2 WM 7INT [ XYY D31 12 XONR RWIT WYY 2anY XKW OTR PRI
195y 7Y 2w 9N Xow 12295 1 — “Even though we say in Perek ha-Hovel that a biblical
midrash serves as the source for the claim that a person is not entitled to injure himself,
nothing that is not explicit in the Torah falls in the category of ‘already under oath,” such
that oaths not apply to it” The Ran affirms that the prohibition against self-injury is
Xn"7IR7. One would, however, still be obliged to fulfill an oath to inflict such injury upon
oneself because one is exempt from such fulfillment only in the case of 7211 yawn, and
that applies only to explicit prohibitions of the Torah. The distinction is made even more
clearly by the Ran in his comment to Nedarim'® where he wrote: D”¥X X171 XNRT > 55
1OY 750 AVI2W XTI RIP2 IR 00T 110,707 12 ’ITw — “Even though anything
deduced by midrash has the status of Xn**7IX7, oaths apply to such matters since they are
not explicit in the Torah.” Indeed, the same distinction as is drawn by the Ran is the most
reasonable solution to the apparent contradiction in the words of the Meiri. From both of
them, then, it follows that the prohibition against self-injury is Xn*7IX7.

Based on precisely these sources, Rabbi Menashe Klein draws the apparently in-
evitable conclusion, in his monumental work N2 3w

DI2MY PRW I0°RT DUIWRIT WWI 27T 17971 TPRDT NYTT 3N [0V
TPYAW R ... KIMINY 7172 7P9TR XTI INYMI R°7T RNIIRT 10XV
P7IN2 OR?2Y 1T TN°D PRAWPD 0K ORTIT 71T RNPRW vIWD? M3
ROXIIW 22 RIT 7230 WO KT 18Ya 9330 17 pIxak o7 [nnws Ml
MXYM 07 177 TIOR 37X MRY 2107 CRWI OIR PR 27RT 11901 ,07

1IN TIOORI RITRWT PR AW D7YRI MRV Y230 712 W

We learn, at any rate, that the view of the Meiri and the Ran, of
blessed memory, and the other Rishonim is that the prohibition
against self-injury is Xn*71%7. Thus, surely, we are strict concern-
ing it. .. ./And from this we can also deduce the answer to our ques-
tion, namely, that it is certainly forbidden for a Jew to donate his
blood to a blood bank. For when one donates to a bank one inflicts
injury upon oneself, the essence of which being the actual removal
of the blood. And since we have established that a person is not

P, 11a, yaw3 X°2aR 777,
B2P, 8a, Y7mp X7 777
"Menashe Klein, Mishneh Halakhot (Brooklyn: 5747), vol. 4, no. 245, p. 380.
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entitled to inflict injury upon himself, it follows that it is forbidden
to donate blood since that constitutes self-injury. And it is forbid-
den XN°7IX7T even if one wishes to donate.

Rabbi Klein adds one more important point that pertains even to the position of the
Ramah, who holds that it is permissible to inflict injury upon oneself. Based on a claim of
Rabbi Shelomo Luria™ that ¥75% J11%% &% *X7 71182 X% In0m 11K 77277 w102 190X
0732 P*177% 79°DX MOX — “Even according to the understanding of Abulafia, it is permissi-
ble only for need, for without need all agree that it is even forbidden to damage clothing”
— Klein concludes'™ that it would be forbidden to donate to a blood bank even according
to the Ramah, since some possible future need of the donor for blood (which would not
even be the blood he donated) does not constitute “need.”

If the Ramah permits only for need, it must follow that those who forbid must forbid
even for need, otherwise there is no dispute between the Ramah and the others. Indeed, the
Tosafot'® make precisely this point: T11¥% 25X 21217 2OXW ...>" X7 — “And Ri says. . .that
it is forbidden to injure even for need.”

The responsum of Rabbi Klein was written on January 9, 1964 (though not published
until about twenty-three years later). Klein often takes note of responsa of Rabbi Moses
Feinstein, though in this instance he does not. Feinstein had written a responsum on the
question of the permissibility of donating blood for compensation on October 26, 1962.'
It is, of course, very possible that Klein did not know of it at all. Feinstein begins with the
premise that it should be forbidden, since the view of Maimonides is that self-injury is for-
bidden, and the Ri has made it clear that the prohibition applies even when there is
“need.” Earning money is “need,” but would still be prohibited according to this. At the
end of the responsum, however, the following appears:

ROW 2173 oYL WP DRDINT NAAWT D HY 07 XOXIY 7 72302 Hax
RIPRY 7 AR 07 PR 131 10 2TIPR DINTAW IPRA RIT ,1IORD
RTI 71 LR TINWIW AR 1997 ...(27Y) U7 §7 NIWA WIIDMD
TRIXIM O1°7 027 373 D173 W 7 K27 712 AXIDT 03 RDK NV 03
.07 DIPAT 17 72303 T0K? PR IWDR 1977 ,7V¥ X922 LYND O'RDINT

12773 K720 RIW 1193 12 NIANY PR PR X1

But there is a compelling reason not to forbid this injury of remov-
ing blood under medical supervision, for we find that in earlier
generations it was customary to let blood even for palliative pur-
poses, as is explained in Shabbat 129(b). . . .So even though mat-
ters [concerning bloodletting changed] afterwards. . .nonetheless
there must be some therapeutic value even now because such a
great change is improbable. And furthermore, doctors today are
able to take the blood with almost no pain. Therefore, it is
possible that one should not forbid this injury of bloodletting. One
who wishes [to donate] should not be prevented, since this is com-
pelling logic.

1,173 90 71 D ,XMP K22 ,ANW Hw o

" Ibid., p. 381.

% Bava Kamma 91b, *Xi1 Xo% 177

7.7 790 'R PYM ,0DWH TWN ,AWH NTAR NI2WNT MPRY
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Feinstein seems to be making two points. First, if the taking of blood were in the catego-
ry of self-injury, it would have been permissible to let blood in the talmudic period only for
therapeutic reasons, but not for mere palliative ones. After all, self inflicted injury is forbidden,
as stipulated by Ri, even for “need.” Yet, the evidence of the Gemara is that it was done even
for merely palliative reasons. Hence, if the Gemara did not prohibit it for the palliative need,
we should not prohibit it for the financial need of the donor who is giving for compensation.
The reason the Gemara did not forbid blood letting for palliative purposes is that there must
always also have been some medical benefit to the person. Thus, even though attitudes toward
blood letting have changed over time, it is unlikely that the changed reality could be so great
that there is no medical benefit to the removal of blood. Furthermore, the very grounding of
the prohibition may no longer be applicable. Giving blood should be forbidden only if it con-
stitutes self-injury. Today the medical personnel are able to take it without any pain or injury
to the individual at all. Hence, the sole defensible justification for the prohibition is no longer
applicable, and the prohibition no longer obtains.

Feinstein is clearly trying very hard to find a 9n°7, but his grounds are both weak, and
we would be disinclined to rely upon them. While it may have been difficult for Rabbi
Feinstein to admit the possibility that 57 may have been entirely mistaken in believing that
there are medical benefits to blood letting, we do not find such a premise so impossible.
Therefore, any 7077 to donate blood which is based on the premise that the removal of the
blood benefits the donor medically would be untenable. Furthermore, enough donors have
black and blue marks on their arms after donation to make the claim that all blood donation
is painless and without injury unacceptable as a grounding for halakhic decision making.

There is another avenue, however, which seems to be more halakhically sound. The
passage in Maimonides from which the prohibition against self-injury is deduced reads
in its entirety:'®

7977 %3 RPX , 7392 Y2107 X?1.17303 12 WY 772 21207 07X 1108
77 97 ,71°%3 717 AWK 72 WOR P2 2173 12 0P 172 PRIWR W OR
TN TP OX (A3 '27) ISP PO R YRIW ,IWYN K22 2w

PYTRI DR 71977 171 Hp ROINT DRI §P0ITR

It is forbidden for one to injure either himself or someone else. [And
the prohibition applies] not only to inflicting actual injury, but
rather even anyone who strikes another Jew, whether a minor or an
adult, whether a man or a woman, in a manner of strife,'” violates
a negative commandment. Scripture says: “He should not add to his
lashes.” If the Torah warns against adding lashes in the whipping of
the sinner, kal va’homer regarding one who is not a sinner.'”

We quote from the words of Rabbi Abraham Sofer Abraham, who gives a reason-
able explanation of the conclusion that should be drawn from the careful wording of
the Rambam. The Nishmat Avraham wrote:"!

M.T. Hilkhot Hovel u’Mazik 5:1.

" Based on Exod. 21:22 — powax 122 *21. Most editions of Maimonides have a marginal gloss suggesting the
reading 11°12 instead of 11°81. For the purposes of the argument soon to be made, either reading would
lead to the same result.

"The actual scriptural derivation is not relevant to our deliberation. See, however, Sifre Devarim, 286: x>
7wYN X2 Yy 1219 oM 77 X 707, and Rashi to Ketubbot 33a, 9211 115191 7377, and Sanhedrin 85a.

! Nishmat Avraham, Hilkhot Aveilut, siman 349:2, letter 3, p. 265; appearing also in 7¥17, Nisan 5745, p. 27.
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AT ) 227 WAT LRI JIT KPIT YRWH 7718 T1T7 2N0W )
ROY21 K?71,079I07 KPR (11°12 I8) 271 0w X NRY WY OX 22X ,(71°12
A0 L, 1Imm Hw nbyin® 120X KPR 2191 Yw nhyink

And one can deduce from the fact that he wrote “in a manner of
strife,” that the implication is that it applies only when done in a
manner of strife (or a degrading manner). But if one did it (i.e.,
inflict injury) not for the purpose of strife (or degradation), but for
some positive purpose, not restricted to medical positive purpose
but even financial positive purpose, it is permissible.

The wording of Maimonides does not imply an absolute prohibition against inflict-
ing injury. The prohibition is not independent of the intent when inflicting the injury.
Only when the intent is to injure or degrade, as opposed to injury or degradation being
an unavoidable result of the act, does the act fall under the prohibition of 529, Surely
that is not the case with blood donation. It is not the intent of either the donor or the
technician to inflict injury. The intent of both is merely to extract blood, not to engage
in strife or degradation. Thus, the prohibition against self-injury is simply inapplicable
to the question at hand, and since there is no other conceivably applicable prohibition,
there is no prohibition whatsoever.'”

A different approach is also indicated by Rabbi Joseph Babad in his Minhat Hinukh

when he wrote:'*

X923 RPIT 12°°7 179202 IR IRI PR 1972 7INT 72100 717 T7Y0N
X2 IR ,17°307 R ,029p7 IR 02w 12 0 IR MK AR DX PIXR NI
IO RP1 NIPYR 2% IPRY LT

It seems to me that when the Torah makes one liable for hitting
one’s father or mother, or one’s fellow, it does so specifically in the
case where one did so without permission. But, if one’s father or
mother ask to be hit or cursed, or [similarly] one’s fellow, this neg-
ative commandment (i.e., the prohibition against being 7211) does
not apply, and one is not liable either for lashing or death.

In the case of blood donation the injury is being inflicted with permission from the
donor. Surely the claim of Babad exonerates the technicians from any liability. It is rea-
sonable, as well, to affirm that if the actual inflicter of the injury is exonerated by the grant
of permission by the injured party, that party must have had permission to forego his own
prohibition against self-injury."”*

192

Two comments: First, it is a little surprising that Feinstein himself did not have recourse to this argument,
since he himself makes the same deduction from Maimonides in a different context. In ,vown Jwn ,wn NIAR
*3 770 /R P91 Feinstein wrote: 993 %1 9732 17 XY 1981 77 1K 0X7 yawn. Second, in fairness to Rabbi
Menashe Klein, he might interpret Maimonides’ clause 723 977 to refer only to the case of hitting someone
without (:ausing any injury. If one hits someone in that way, in the manner of strife, one violates a nt‘,galivn
mitzvah even though there is no injury. If there is no injury and no manner of strife, no mitzvah is violated. If,
however, one actually causes injury, the negative mitzvah is violated even if not in a manner of strife.

% (0" WD ,0TID NRTIT DYWI) R”Y 'V 77 ,/2 MR 770 71¥0 , 70 nran

“The claim of the T1r nma is surely not self evidently true. There is no clear statement in the Talmud that per-
mits one to supersede the prohibition against self-injury. One could even make the opposite case fairly strongly.
The clearest statement of the opposite view can be found in the /7 'v0 ,wnn g1 *pr3 n13%7 ,77n 277 W bW
where X071 9¥2 wrote: 1577 23 191 %Y NI 0IXRY PR °3 101372 NI 17 7011 RIT 12°DR 1730 DX MR MOX. A
fascinating analysis of the issue can be found in Shlomo Yosef Zevin, 0117121 n1wa :75%77 1KY
(vwn ,pIp 277 707 :2wi) in the chapter entitled 713%77 °0% pY9»w vown, pp. 181-196, esp. pp. 188-189.
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Finally, Abraham Sofer Abraham'” claims that Rabbi Shlomo Zalman Auerbach per-
mitted blood donation to a bank because the act is ultimately one intended for saving a life,
even if the primary motivation of the donor may have been monetary. That is, the prohibi-
tion against 17217 is inapplicable because it is superseded by the mandate of wo1 n%x77."*

We claimed above™” that the majority of poskim, who disagree with the Ramah, forbid
sell-injury, even for need. Rabbi Moshe Zorger refers"” to an incident with Abba Hilkiah
in order to draw a helpful distinction. On his way home from the fields one day, several
sages saw Abba Hilkiah lift up his clothing as he approached a field of thorns and bram-
bles. Obviously, his intention was to prevent tears in his clothing that would be caused by
the thorns. When the sages had a chance to discuss this, and other elements of his behav-
ior, with him, they expressed surprise that he lifted his clothing, but allowed himself to be
pricked by the thorns. Abba Hilkiah answered: 7797198 7297 72°X 711 71217 799 71 — “The
skin will heal itself, but the clothes will not.”

If the prohibition against inflicting self-injury applies even to cases of need, with-
out any distinctions, the behavior of Abba Hilkiah is difficult to understand. Based on
this, Zorger concludes:

MEYA 21305 0°XIp OIpna M2AYY 1°NT 19733 70057 XPW TTOW A7
72vm IPRW 7730 YOw RIPTY AR 032 01K TYn Dnw own
53205 AR ,mn JIIXR 0K Am1I01 19371 1T vIRpD 1120, 791X

JImm XY NI 37731 07 XX

It seems that he (Abba Hilkiah) permitted passing through thorns
and injuring himself in order to protect his clothing since his body
would heal itself. Thus it seems reasonable to conclude legally that
an injury which will not heal itself, for example, amputating a
hand, a foot, or something similar, would be forbidden even for
monetary need. But to inflict self-injury in order to remove blood,
and similar matters, would be permissible for monetary need.

The distinction which Rabbi Zorger draws does not appear in the work of other
poskim, at least as far as I have been able to find. Nonetheless, it seems to be a reasonable
and even compelling distinction. It leaves the laws of self-injury as follows: (1) all self-
injury which will not heal itself is forbidden, even for cause (other than medical necessi-
ty); (2) self-injury which will heal itself is nonetheless forbidden in the absence of cause;
and, (3) self-injury which will heal itself is permissible for cause.

In the case of blood donation, the cause which permits might be the financial need of
the donor who is donating for money, or the ongoing protection of one and one’s family in
the event that blood is needed by them in the future, or (in an extension of Rabbi
Auerbach’s claim above) the saving of the life or health even of a stranger or one whose
identity is as yet unknown because his need of blood is not yet present.

Though many of the poskim restrict their permission to donate blood to those who
have a rare blood type, which is often unavailable for purchase, or which might cost a great

% See above, n. 191.

"] shall forego the “pleasure” of a lengthy discourse at this time on the subject of whether this would apply if
S I gthy ) pply

the chances were significant that the recipient might be non-Jewish. Rabbi Moshe Ze’ev Zorger addresses
this issue in 97% ,”°0 ,(1989 DbWIT) Wwn 2w,

TP, 249.
YER7Y 2717 7T /2 MR L2780 ,wn 2w, referring to the Gemara in Tan’anit 23b.
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deal because it is so rare, there is no reason to be so restrictive. While it is true that there
are sometimes acute shortages of rare blood types, hospitals and blood banks are always in
need of all types of blood. There never seems to be a glut in the blood market of even the
most common types of blood. If there is never enough blood, there is always a need.

Our deliberation thus far has made mention of the donation of blood for compensation.
But, the essence of our discussion was about the laws of self-injury and their applicability
to blood donation. Now, though, we will turn our attention specifically to the question of the
permissibility of donation for compensation."” Obviously, there is a relationship between
one’s view on the issue of self-injury, and one’s view on the permissibility of donating blood
for compensation. If one forbids self-injury even for need, as does Rabbi Menashe Klein, it
must be forbidden to donate blood for compensation even when in financial need. Indeed,
Klein says so explicitly at the end of his responsum.*” According to the views above that
exempt blood donation from the laws of self-injury either on the grounds that there is med-
ical benefit to the donor, or that there is no injury, or that the prohibition against self-injury
does not apply when the donor gives permission for the injury to be inflicted, or because
the category of mwnl noxn supersedes the prohibition, or because the prohibition against
sell-injury does not apply to injuries inflicted for cause and which heal themselves — there
can be no objection to donation for compensation based on the prohibition of 9an. Indeed,
that is the thrust of Rabbi Feinstein’s responsum,”' the comment of Rabbi Auerbach quot-
ed by Abraham Sofer Abraham,” and the responsum of Rabbi Zorger.*”

The question that needs yet to be addessed, however, is whether there are other grounds
on which receiving compensation for blood donation should be considered halakhically pro-
hibited. The issue that might be raised is that the blood donation and the bone marrow dona-
tion are in the category of a mitzvah, and perhaps the performance of a mitzvah for com-
pensation is itself forbidden. Without going into the history of the acceptance of pay by those
who perform mitzvot — like teachers, doctors, mohalim, and shohatim — it is now an accept-
ed practice. Indeed, the Radbaz makes an interesting comment about those who might prac-
tice 21 without pay. He wrote concerning one who had taken an oath not to derive any ben-
efit from the inhabitants of a city, whose services were then needed, and about whom
Maimonides codified that his oath should be annulled:** 71°n» 072 MWY? 7817 OR 'BXRT
73PN TIRAN WY’ K 10W 2011 IPRY 717071 RN 120 192 X2OKXT 12 — “That even if he wish-
es to perform the services without cost,” the oath should be annulled, because ‘a doctor who
treats for nothing is worth nothing,” and since he would be taking no wage, he would not
be fastidious in performing the mitzvah correctly.”

“There is clear evidence of some types of sale. In the Mishnah (Nedarim 9:5, 65b), Rabbi Akiva insists that a
man pay the full amount of his wife’s ketubbah, even if he has to sell his own hair to eat! It seems, too, that
Rabbi Akiva was drawing on his own family experience, for the Yerushalmi (Shabbat 6:1, 7d) records that his
wife used to sell her hair in order to support him at the academy.

20 See above, n. 183.

1 See above, n. 187.
**See above, p. 252.

**See above, p. 252.

2T, Hilkhot Shevuot 6:9.
. R7Y 717D Ridp X232
**Thereby avoiding the need to annul the oath since he would not be deriving any benefit from the inhabitants
of the city since he would be acting without charge.

" Bava Kamma 85a.
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We must be realistic in this matter. If we declare compensation for blood donation
(or blood platelets, or bone marrow) to be halakhically forbidden because the donation
is a mitzvah, we will succeed mainly in reducing the supply of available blood.
Donors, after all, have the right to refuse to donate. If receiving fair and reasonable
compensation for their time and pain can serve as an inducement to donate, we should
not seek to impose a level of “piety” upon them that will do nothing more than reduce
the available supply.

We might wish to make a theological claim similar to that made by Rabbi

Moshe Sternbuch:**®

WD NYX YW 17173 XN 1937 X197 ,000W ow? MEnY 1T 07N OX
NPT IR YR 2333 XY 703 77 DY Ap1 X1 7D PRY 2R
PIND DMWR M TIOWW XTI DIR ,RPIT DI TIRY

If one donates his blood as an act of 2w awWY 718M, he merits the
great and incomparable mitzvah of saving a life. But if he takes
compensation for this, we should not prevent him from doing so by
issuing a decision that the donation must be free. Surely, though,

his heavenly reward will be less.
We would even wish to add the admonition of Rabbi Moshe Ze’ev Zorger™ that

D97 IR1IT 037 ,WT0N PR 7T IWIYI 03 2°3wa 7 1T 1011 IR OX
X317 OX 770110 TNXY N 7720 RIT KPT NOX? PR CNWPBY 79
12777 WI5m 0Ipn 9I1 ,OTIR 19Yn

If one does not give his blood except for compensation, making a
type of business of it, even though it follows from what I have
explained that it is not forbidden by law since self-injury is per-
missible for purposes of a livelihood when the body heals itself, it
is nonetheless unseemly.

But, we would be ill advised to prohibit compensation for the donation of blood or
bone marrow.

We shall have to return to this issue later, as well. Suffice it for now to affirm that
the distinction drawn by Rabbi Zorger between 17218 7991 and not 719178 1YYN may, but
also may not, allow us to distinguish between compensation for blood or bone marrow,
on the one hand, and the creation of markets for the sale of other organs (like kidneys,
for example), on the other.

We can deal with the question of Shabbat blood donation with some brevity, since two
quotations epitomize what our view of the subject should be. Rabbi Moshe Ze’ev Zorger
wrote the following:*"

1 D2 01nk AwoHRT 017N 10X NAWAW RIPTY 2 7 7
7 07 NN NRY1 TRRY AR AT ORR PRI NN DY XIT ORW 190
7P 93PW TV 191MA 07 7T PRI DIRND [HnN AXI5W 1333 ,Nawa
QIpn NYT XY ....07 (WK1 012 AR TIRD TWRYW IR WK1 O Y

.07 1n°% oK

!'m.J"BPﬂ Ny ,n”¥nn *0 /X |7‘7|'| ,(273wn ooWIT) AW 7N ,NI27377 N1I2wWnN
*See p. 246a of Zorger’s responsum detailed above, n. 198.

20R7Y I 7T ,778 D /(1989 ,00HwI) Hwn 2w
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The following is clear legally, that it is forbidden to give blood on
Shabbat since it is possible to donate during the week. None-
theless, it is likely that if it is war time, and there is no other time
to take the donations than Shabbat, as, for example, il the war
broke out suddenly and there is insufficient available blood to
allow waiting until Sunday to take donations, or if it will be very
difficult to take the donations on Sunday. . . .[Under such condi-
tions,] I know no reason to forbid blood donations [on Shabbat].

In a similar vein, but expanded beyond the eventuality of war, Rabbi Joshua Isaiah
Neubirt wrote:*!

,077 P122 7997 1B 07 2WA? WK X1 72117 07 MIYA TR WOwd
2572 wANwa? T1ET NYa ,anm X1 ,nawa o7 030k X3 nm
aMIINT OR 03 WYL A1 L AmInan TP IR 07NN DRI

07N oW DWW NPann

When a blood transfusion for a sick patient is needed, and it is
impossible to obtain blood from the available supply in the blood
bank, it is permissible for a healthy person to donate blood on
Shabbat. It is even permissible, when necessary, to use automobiles
to transport the donors or the donation equipment. And it is per-
missible [to carry out the donations] even when they are contin-
gent upon recording the names of the donors.

Under normal circumstances, blood donation on Shabbat is inappropriate, and entails
prohibited acts. It should be avoided whenever possible. Blood donation on Shabbat is per-
missible, however, in circumstances that can be defined as wp1 1P, When it would be per-
missible to desecrate the Sabbath in other ways, it is also permissible to desecrate it
through blood donation. When Shabbat blood donation is permissible, one should seek to
avoid ancillary Sabbath desecrations, but when they are unavoidable, they do not render
the donation forbidden. Rather, the ancillary desecrations should be violated, and the
blood donated and collected.

Conclusions

1. There is no halakhic impediment to the donation of either blood or bone marrow
for the use of an identifiable individual. Indeed, under such circumstances donation is a
great mitzvah and should be greatly encouraged and lauded. It should be spoken of in
terms of moral imperative, reflected in the halakhic categories of 21071 2w°n N*wW¥1 and,
possibly, 177 nwn 0°185. Those in positions of authority or influence should couch their
encouragement to donate in the strongest possible religious and theological terms, stress-
ing the obligation of Jews to behave morally and ethically. Refusal to donate is not, how-
ever, a violation of the negative commandment 7¥7 07 5y Tmyn X9, for which physical
coercion would be halakhically justified.

2. It is permissible, indeed, desirable and praiseworthy, to donate blood to a blood
bank for later use either by oneself or by someone else. Such donation does not put the
donor in violation of the prohibition against self-injury.

M373 790 /1 P ,(L7PWN PN — 1997 WA 102 W) AW AT ,AN9%70 NAw nRw in the name of
Rabbi Moshe Wasserman, '3 790 ,7wn n>xw.

255



RESPONSA OF THE CJLS 19Q1-2000 VISITING THE SICK AND MEDICINE * {IRID7) 07291 NP2 maba - avT 7

3. Though it should be discouraged as unseemly, donation of blood or bone marrow
for compensation is not halakhically forbidden. Of course, if civil law forbids accepting
compensation, it becomes forbidden under the category of X177 RN199797 RI77.

4. Blood donation on Shabbat is forbidden except under circumstances of Wbl mpo.
Under such circumstances, even prohibitions which are ancillary to the actual donation
process become permissible, when unavoidable.

Part IV: Live Donors — Kidneys

This paper was approved by the CJLS on March 16, 1999, by a vote of fifteen in favor and one abstaining (15-0-1). Voting
in favor: Rabbis Kassel Abelson, Ben Zion Bergman, Elliot N. Dorff, Baruch Frydman-Kohl, Myron S. Geller, Nechama D.
Goldberg, Arnold M. Goodman, Judah Kogen, Vernon H. Kurtz, Lionel E. Moses, Mayer Rabinowits, James S. Rosen, Joel
Roth, Elie Kaplan Spitz, and Gordon Tucker. Abstaining: Rabbi Susan Grossman.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halakhah for the
Conservative movement. The individual rabbi, however, is the authority for the interpretation and application of all matters

of halakhah.

ToRY

Is it permissible to donate a kidney? If so, is it ever halakhically required? If so, when? May
one donate a kidney for compensation? Are there instances in which donation would be
forbidden even if the potential donor wishes to donate?

mwn

The essential issue which must be discussed thoroughly before any answers can be offered
to the N9XW of this section is the question of putting oneself in danger for the benefit of
another. The issue, as we shall see, has many subissues, and is a matter of considerable dis-
agreement among poskim. We shall be best served by presenting the central primary texts
first, and following them through the deliberations of poskim.

Maimonides records the following:**

DX IRINT 797 .97 07 DY TN XS Y 121y 2% &1 Henh H15on 0o
125 9191 19V IR 7Y PR IR 19V 0°R3A 0°0°h IR 8°2 Y2 110N
W DM YPWW IR LD KDY DO¥AD DMK TDWOW IR IMTY2 X
LTI 3N TR 723 X921 119 19 I IR Ava v 0°awnn 00101
1772 5932 10707 21371 171730 PY Y21 RITW 01X IR V132 YW W
929 NI AWIVE 19K 071272 R¥PD 927,307 897 1252w 1 1091

SI¥1 07 By TImyn XY By

Anyone who is able to save one in danger and who does not do so
violates the negative commandment, “Do not stand idly by the
blood of your fellow.” And similarly, if one sees one’s fellow drown-
ing in the sea, or being attacked by bandits or by a dangerous ani-

2MUT. Hilkhot Rozeah 1:14.
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mal, and is able to save him either by himself or by hiring others
to save him, and does not do so; or, if one heard either non-Jews
or informers plotting evil against someone, or laying a trap for him,
and did not inform the person; or, if one knew about a non-Jew or
some violent person who was lodging a complaint about his fellow,
and he could appease that person on behalf of his fellow and did
not do so; and all such similar matters, whoever does these things
violates, “Do not stand idly by the blood of your fellow.”

For the moment, we shall suffice with the following brief observations about this quo-
tation from Maimonides. First, the obvious talmudic source which serves as Maimonides’
basis is the Gemara in Sanhedrin 73a. Second, while the baraita quoted there by the Gemara
uses the phrase o 20 — “He is obligated to save him” — Maimonides does not.

In commenting on this passage, Joseph Karo writes:*" MW 77271 NI 2N
PO RIM ORI DAY 2101 DYVLAW A1 575 2% 7190 PODA IM¥Y 0215770 125K poon — “The
Hagahot Maimonfiyot] wrote. . . “The Yerushalmi concludes that one is even obligated to
put oneself in uncertain danger! The reasoning of the Yerushalmi seems to be that the
endangered person is a case of ‘certainty,” while the potential saver is a case of ‘doubt””*"
At face value, Karo understands the Hagahot to imply that the certainty of the death of the
endangered person supersedes the uncertain danger of the potential saver, and compels
him to attempt to save, even though he is himsell potentially jeopardized thereby.

The Tur*” basically quotes the Rambam. Karo, in the Beit Yosef, refers again to the
comment of the Hagahot, using almost exactly the same language as he did in the Kesef
Mishneh, but adding X2 021¥ ©°p 12°X> HRW M NAX W1 0»pni 731 — “And anyone who
preserves one life of Israel is as though he preserved the entire world.” Note, though, that
neither the Rambam nor the Tur state explicitly that one must put oneself in jeopardy in
order to save the life of another. It is, apparently, precisely because they do not say so that
Karo adds the comment to each. Additionally, and perhaps surprisingly considering his
comments on Maimonides and the Tur, the Shulhan Arukh itself also contains no state-
ment obligating one to put oneself in jeopardy in order to save another. Neither the Rosh
nor the Rif has such a comment either.

None of the sources that refer to the Yerushalmi clarify where the passage appears in
the Yerushalmi. Among the few who adopt the view clearly, Rabbi Ya’ir Haim Bacharach
seeks to buttress support for the unidentified Yerushalmi from the Bavli. He wrote:*

MPWIPT Qw2 WHI NIPMWI AXI NIdYTT R7DD 7IWm [032 2Nnd
270 ‘7 1”2 {77 07w 11°an wol 2oxaY w1 ppob 01137 nnw
D02 3 TPRW 71 OXTY TN’ DPIW INW? ORW DN YW 9377 01 [K7Y]
2%I7 57K RTI 171730 N3 1737 X7 AW X910 N b v

.19X7 PDD2 DR NIWD] DR 01157

The Kesef Mishneh wrote in the name of the Yerushalmi at the end
of chapter one of Hilkhot Rozeah that one is obligated to put one-

5 Kesef Mishnah, ad locum.

*The comment attributed by Maimonides to the Hagahot Maimoniyot does not appear in our editions of the
Mishneh Torah. It does, however, appear in the Constantinople printing of 1509, and reads: p>on mbwia
.7350 DDA MRY 01577 17°DR

“*Hoshen Mishpat 426.
210,979 0 , TR NI NIAIWM NIYRY
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self in jeopardy in order to save the life of another. And our
Talmud, in Bava Metzia 62[a] also implies the same thing by refer-
rlng to a case in which if both drink they will surely die, but imply-
ing that were it doubtful whether both would die if they both
drank, perhaps both should drink rather than he alone drinking
and bringing about the certain death of the other. Thus, [the Bavli
also implies that one is] obligated to jeopardize himself, even when
the ultimate saving is also in doubt.

The Havat Ya'ir refers to the passage which contains the dispute between ben
Petura and Rabbi Akiva concerning the case of two who were in the desert, but had only
a small amount of water. About this case the Gemara claims: oxX1,0°nm 07°W "MW OX
21w°Y ¥oam o R Amw — “If they both drink, they will die; but if only one drinks,
he will be able to arrive at a populated area [and get more water]” Ben Petura affirms
that they should share the water, even if both die, rather than that one should see the
death of the other. Rabbi Akiva claims that the verse Jn¥ 7°nX *m1 — “That your fellow
might live with you™" — implies that 7721 »n% Pn1p 7°1 — “Your life takes prece-
dence over the life of your fellow.”

Bacharach understands this passage to intimate agreement between the Bavli and
Yerushalmi that one must jeopardize oneself in attempting to save another. He deduces this
by affirming that the dispute between ben Petura and Rabbi Akiva refers to a case where
it is absolutely certain that both will die if they share the water. In that case ben Petura
says they should share, while Rabbi Akiva — whose view is normative — says that one
should drink. Implied, however, is that in a case where it is not certain that both will die
if they both share, even Rabbi Akiva would agreee that they should share. Since the law
follows the view of Rabbi Akiva, it would follow that one is obligated to put oneself in
potential danger in order to attempt to save the life of another* If the analysis of the
Havat Ya'ir is uncontestable, the combined support of the Bavli and the Yerushalmi for the
position it espouses would make it a potent argument.*”

The view of the Havat Ya'ir was taken on directly by Rabbi Eliyahu ben Samuel of
Lublin.* He claimed that the dispute between ben Petura and Rabbi Akiva is in a case
of doubt. That is, though the chances are that they both will die if they share the water,
it is not absolutely certain that they will. In this case ben Petura says they should share,
and Rabbi Akiva says that only one should drink, to insure that one survives even if that
also insures that the other dies. Since the view of Rabbi Akiva is normative, it follows
from the Yad Eliyahu that the passage in Bava Metzia does not support the claim of the

1 Lev. 25:36.

**Our major focus, at the moment, is on the question of putting oneself in potential jeopardy. However, we
should not overlook the other important implication of this statement of Bacharach. He claims that one must
put onesell in potential jeopardy even if it is uncertain that one’s efforts to save the other will be successful.
One could have held that it is obligatory to put oneself in danger for the benefit of another only when it is
certain that one’s efforts will succeed, even if one dies in the process.

*“Bacharach ends his analysis with the claim ¥7%1. He does not exactly explain what requires further investiga-
tion. Perhaps he is wondering why, if the Bavli supports the view of the Yerushalmi, the poskim seem to
ignore them.

220

He lived in the second half of the 17th century and the first part of the 18th century, serving communities
in Poland, Lituania and Moravia. He died in Hebron in 1735. His responsa, TOR T NIV, were published
in Amsterdam in 1712. The responsum in which he deals with our subject of discussion is no. 43, pp. 48a-
50b of the book.
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Yerushalmi, because Rabbi Akiva mandates that one not put oneself even in doubtful
jeopardy for the benefit of another.”' Indeed, the passage from the Bavli contradicts the
view of the Yerushalmi.*

The Yad Eliyahu is not the only one to reject the explanation of this passage given by
the Havat Ya'ir. Rabbi Naftali Zevi Berlin, the Netziv, also understands that passage dif-
ferently from Bacharach. The passage itself appears not only in the Bavli, but also in the
Sifra.”*® There it is clear that both ben Petura and Rabbi Akiva base their views on the verse
7Y 0% M. Ben Petura requires both to drink because he understands the verse to mean:
“Your brother must live together with you.” Ostensibly, the implication seems also to be
that if your brother cannot live together with you, you, too, should not live. Rabbi Akiva
understands: “Your brother should live with you,” but you come first. If he can live “with
you,” fine; if he cannot live “with you,” you take precedence.

The Netziv understands the dispute as does the Yad Eliyahu, but comes at it by
logic. He wrote:**

TAR M 0PY WHR XYW 2°2aw3 31,700 VL J2 NYT TR0
03 10w 77 N NYIN PRI ,A°901 O IR DR DR XIT 200900
03 0M7° IR O P 2°10 55 DY oW INWS OXT PV ROR 7°a00
ox 73 PRW 71 ,0° O T A5 7Y 0PN 200 1 ’Dw ,anaw
TAR M WATI R1PY 7RI LRHXI XTI NI 7 1A 100 KD

TR TR Y

It seems that the view of ben Petura is astonishing. Is it reasonable
that just because one cannot fulfill “Your brother shall live,” that
he should be obligated to kill himself, God forbid? And what will
it help to share the water with his fellow [since they will both die
for sure anyway]? Rather, the issue is that if they both drink, they
will both live for another day or two. And even though they will
not reach a populated area, perhaps they will find some water dur-
ing that period [and both live]. But that would not be the case if
he did not share with his fellow, for his fellow would then die of
thirst with certainty. [Thus, ben Petura insists that they share in
the hope of ultimately fulfilling “Your brother shall live together
with you]. But Rabbi Akiva came along and explained the verse to
mean: “Though your brother should live together with you,” your
life comes first.

For Berlin it is so illogical that two should certainly die when one could certainly live,
that he affirms that ben Petura could not have meant that. He must have been referring to

*#'We shall not deal at length with the textual evidence for and against the views of Bacharach and Eliyahu of
Lublin. Suffice it to say, however, that the phrase 0°n» 03w ©°MW X seems to support the Havat Ya'ir,
implying that if both drink they will surely both die. On the other hand, the phrase nn»2 o R x XY
112n is problematic for him, because surely one will still see the death of the other (it being highly unlikely
that both will die at exactly the same instant). For the Yad Eliyahu, on the other hand, that phrase is less
problematic. He understands it to mean: Both should drink when it is not clear that both will die, rather
than one of them drinking and surely seeing the death of the other because he causes that certain death by
withholding water from him. For the Yad Eliyahu, though, the phrase onm 0w oonw oX is not so smooth.

**We shall return to this point, and its possible implications on our subject, below.

# She’eltot, no. 147, Ha’amek She’elah, near the end of par. 4, p. 212.
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a case when two might die because they share, but they might also both live. It is precise-
ly the element of doubt that justifies ben Petura’s view. The normative view, however, is
that of Rabbi Akiva for whom the certain life of the one takes precedence over the doubt-
ful life of both. Hence, for Berlin, too, this passage implies that one ought not put oneself
in even potential jeopardy for the benefit of another.

What’s more, the Netziv finds support for his understanding from elsewhere in the
Gemara, as well. The Talmud®™ proves the principle that life endangerment supersedes the
Sabbath by quoting a variety of biblical proofs offered by a variety of sages. The last verse
quoted as proof, by Samuel, is 0712 *11 — “And live by them.””** Samuel says: X571 ora M
o2 W — “You should live by them, not die because of them.” When the Gemara pro-
ceeds to ask how we know that even a case of potential life endangerment supersedes the
Sabbath, it rejects all of the verses quoted by the sages other than Samuel. None of those
verses necessarily applies to wp1 mpp PO, but Samuel’s does. Thus, 072 *17 is applied by
the Talmud itself to wn1 mpp PoD, implying that even potential life endangerment super-
sedes the other mitzvot of the Torah. Thus, the mitzvah to save the life of another is also
superseded in the face of potential life endangerment to the saver.

In the final analysis, then, the Netziv and the Yad Eliyahu agree that the passage quot-
ed by the Havat Ya'ir to support the position of the Yerushalmi not only does not support
the Yerushalmi, it contradicts it.

Rabbi Haim Heller*" also rejects the explanation of the Havat Ya’ir. Bacharach had
deduced from 3n37° 07°3W INW° OX that the case was about inevitable death to both, and
that ben Petura and Rabbi Akiva were discussing the same case. Thus, it is only in the case
of inevitable death to both that Rabbi Akiva allows one to drink without sharing, whereas
if it were doubtful that both would die, even Rabbi Akiva would demand sharing. Heller
claims that the phrase 11> 07°2W 1NW” OX was correctly understood by the Havat Ya'ir to
imply certain death for both. But, Bacharach is mistaken, says Heller, in thinking that ben
Petura and Rabbi Akiva must both be referring to exactly the same case. The words of ben
Petura are a Xn127, applying only to ben Petura. That is, he indeed does require that both
drink, even if the death of both is certain. Rabbi Akiva’s disagreement with him, though,
is not restricted to that case. Rabbi Akiva believes that even if the death of both is not cer-
tain, the water should not be shared, but drunk by one of them.**

It is not only moderns who assume that the dispute between ben Petura and Rabbi
Akiva is about Nws1 poo. The @°X717X1 O°XaN "0 also makes the same claim:™ RN
X*27797 1LY 0 12793 PR SRTIW DDA BPIWT T1T3 137w 230m w1sh — “[The essence
of the dispute] seems to be linked to the fact that they are walking on the way and are both
in potential danger, since water is not readily available in the desert.”

*Yoma 85a and b.
200 v, 18:5.

“"In his edition of the Sefer ha-Mitzvot of Maimonides, negative commandments, no. 297, n. 9, pp. 175.

**What seems to lead Rabbi Heller to this explanation is that if Bacharach is correct, one must jeopardize one-
self to save another even when it is not certain that the saving will actually be effective (see above, n. 218).
That claim, says Heller, seems to go beyond the demand of the Yerushalmi which 2% 2»1mmw Ro% R X7
18n KXY Ahen D0 D1Wwn 5ax ,'135’3’ SRTIAW XD°7T 137771 MWDl PDD‘7 XY NN 0°35° DX 'ORY 17°21 IR — “Demands
only that one put oneself in potential jeopardy in order to save another, but only when the saving is certain,
but there is no demand [to put oneself in potential jeopardy] when the saving is doubtful” Heller feels that
the conclusion to which Bacharach is drawn by his understanding of the passage is so unlikely that it calls
the entire understanding into question, and forces its rejection.

" Judah Leib Maimon ed. (Jerusalem: Mosad ha-Rav Kook, 5723), p. 33.
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We were led to the discussion of the past few pages by the fact that Bacharach affirmed
the position of the Yerushalmi, as stipulated by the Hagahot Maimoniyot, and contended
that the position was supported by the Bavli. We have been analyzing whether his under-
standing of the Bavli is compelling. We have quoted the opinions of the Yad Eliyahu, the
Ha-amelk She’elah, Rabbi Haim Heller, and the 0°%737%3 0°Xan *0317°, all of whom find that
understanding wanting. Given the understanding of these four, the very passage adduced
by Bacharach as support, contradicts his claim and indicates a disagreement between the
Bavli and the Yerushalmi. Of course, of the four, only the Netziv sought support for his
understanding of the passage from elsewhere in the Bavli. For three of the four, at least,
the matter boils down to a difference of opinion on the meaning of the sugya, but their
interpretations do not disprove Bacharach’s.

As the Havat Ya'ir took a clear stand in favor of the view of the Yerushalmi, there is a
chain of others who took a clear stand against the view of the Yerushalmi. We shall quote
a couple of them. The 071 790°% DD wrote:™’

29971 PLY PRI 00077 IR VY TN IR 1T YAV 11PAN DR RN
X7 19 03 7°7 PRTI2 OR WM .37 PRD 2WN1 DOxm I0RY 1980
ARINW D”YR ,7I307 A PIN RITW IWIRD IDIF 7902 0 PR MY 137071
7150 12 Y APRM KDY Y CPOR M JPWATIS P20 Nkl

DORTY b

If one who sees his fellow drowning in the river or attacked by an
animal or robbers and is able to save him but does not, he is con-
sidered as though he had killed him. . . .Nonetheless, if he would
also become endangered together with him, he should not endan-
ger himself, since he is currently not in danger, even if that results
in the death of the other. For thus have we understood “And your
fellow should live together with you,” and there is no distinction
between endangerment and certain death.

Similarly, the Sema (Rabbi Joshua Falk, 1555-1614) wrote:*'

w7390 PDOR XY 07137 DR TPIXT pron MHWIRT 1aND 17
177 QPOIBAW 71D VN W2 AT ,P7T 07N 127 WHW T 0
ITIWAWR 37 QWM DPPODA XA KD W WX 07

o o3

The Hagahot Maimoniyot wrote that the Yerushalmi concludes that
one must even put oneself into potential danger. . . This, too, is
omitted by Karo and Isserles, of blessed memory. It is reasonable
to claim that they omitted this because neither the Rif, the
Rambam, the Rosh, or the Tur included it in their Codes.

The Eliya Rabbah’* quotes the Issur ve-Heter as his decision in the matter. And
Rabbi Hayyim Benveniste (1603-1673) agrees, writing:** 1ono°w w° 5e¢ih X2 ox Dax
77150 PDD2 IMXY 012791 199%177 17 1K INDXM2 — “But if the one who attempts to save would

*Kelal 59:38. The book is often attributed to Rabbi Jonah Gerondi, but was most probably written by a Rabbi
Jonah who was a student of Rabbi Israel Isserlein.

*1S.A. Hoshen Mishpat 426, Sema, par. 2.
*0rah Hayyim 329:8. The Eliya Rabbah was written by Rabbi Eliyahu Shapira, 1660-1712.
** Kenesset ha-Gedolah, Hoshen Mishpat 425:10.
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endanger himself in the act of saving, he ought not to save him by putting himself in
potential danger”” Rabbi Shneur Zalman of Lyady (1745-1813) is also very clear, sound-
ing much like the Issur ve-Heter. He wrote:™"*

RITW RM 30 DR 22X 7D IWEY 7902 12 PR 7330 W1 DX 17
17°2M POD RITW B7YRI LIVAT NN DR AW AR L7000 0 PN
M OPROW Y 0K DD TR XW K21 ON2 M1 MR T 27A KT

131 07 HY TImYn XY MR

Nonetheless, if there is danger, one should not endanger himself in
order to save his fellow, since he is currently not in danger, even if
that results in the death of his fellow. And even though his death
is “doubtful,” while his fellow’s is “certain,” nonetheless, it says:
“And live by them,” and not that he should put himself in poten-
tial danger by virtue of fulfilling the verse, “Do not stand idly by
the blood of your fellow.”

Rabbi Shnuer Zalman is equally clear in another place as well.** ppoa 013°% "*BXR?
b NWDI RO T2 DPRIN W MK ANPAN 11°3N X Y 10 TIRw x> 1390 — “And
even regarding putting oneself in danger there are some who say that one must do so in
order to save one’s fellow from certain death, while others disagree. And [we apply the
principle that] we rule leniently in matters of doubt where life may be involved.” The
X2, obviously, is that we do not require one to endanger oneself, even if that will result
in the death of another.

At some point it seems reasonable to seek the source in the Yerushalmi which is
referred to by so many, but not defined. The earliest identification of the source that this
author is able to find is by the Yad Eliyahu. Though admitting near the beginning of his
responsum that he is not certain that the Hagahot Maimoniyot referred to the same
Yerushalmi he would later explain, the Yad Eliyahu refers to a passage of Yerushalmi as a
potential source for deducing that one must put oneself in potential danger in order to
attempt to save the life of another. His doubts nothwithstanding, everyone else who
attempts to define where the source in the Yerushalmi is, accepts the identification of the
Yad Eliyahu as accurate. Let us look at the source:*

7I9MW 1 AR 127702 NMT 137 TN 7 K LID°0D02 TRNK K 27
KPP R 2wm IR RIR 0PN RIX DR RIRT TV WPY 12
SR 13T 110781 DIR

Rabbi Ami was trapped in a place of great danger. Rabbi Yonatan
said: “Let the dead be wrapped in his shroud.” Rabbi Shimon ben
Lakish said: “Either I shall kill or I shall be killed, but T am going
to save him by force.” He went and appeased them, and they hand-
ed him over to him.

The translation above reflects the understanding of the P’nei Moshe on this passage.
Assuming it to be the passage to which the Hagahot Maimoniyot referred, it must be
understood as follows: Rabbi Yonatan and Resh Lakish disagree over the appropriate

response to the plight of Rabbi Ami. Rabbi Yonatan considers it forbidden. Rabbi Ami

* Shulhan Arukh ha-Rav, Orah Hayyim 329:8.
**1bid., Hoshen Mishpat, Hilkhot nizkei guf va-nefesh, par. 7.
#0 ], Terumot 8:4, 32b (46b).
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should prepare to die. Resh Lakish, however, disagrees and affirms that though he will put
himself in potential danger, he will go attempt to save Rabbi Ami. The Hagahot under-
stands their dispute to be over whether or not one is obligated to endanger oneself for the
benefit of another. Rabbi Yonatan says no, and Resh Lakish says yes. The Hagahot feels
that the thrust of the Yerushalmi favors the view of Resh Lakish, whose act should be
viewed as a 27 7wyn. Hence, “the Yerushalmi concludes that one is even obligated to put
oneself in danger”

In his response to this passage, the Yad Eliyahu says: T113° K7 {11 /27 12 woK
177 %0 X51 N0 NN Ty W’P‘? v IR ,'(:nonb 02907 KT 1Y 7%I7 137702 Do —
“It is possible to say that Rabbi Yonatan meant to imply by his statement, ‘Let the dead be
wrapped in his shroud,” that there is no [legal] obligation to endanger onesell. But Resh
Lakish acted out of piety, but not law.” In other words, the fact that Resh Lakish took the
risk does not mean that one must take a risk. It is permissible, as an act of piety, to endan-
ger oneself for another, but it is not mandatory. The same position is affirmed by the
Netziv:*" ,n11I07 /11%2 [P 73] 1WAV 377 KT 177 RWI 1R0T2 72117 ,0%0 291
MEY LY AN ®OR ,RI772 101 1 5Y 3990 ’71 — “In any event, one who wishes to be strict
upon himsell is allowed, and that is the case of Rabbi Shimon [ben Lakish] in the
Yerushalmi Terumot; and not that he disagrees with Rabbi Yonatan about the law, but that
he was strict for himself”

Rabbi Haim Heller*® also questions whether the Yerushalmi implies what the

Hagahot affirms:

AW M3 RIM WIVH NPINTH NITNT RDDW I POV 0INKI
73991 LT D% Mpni (XOMI L.(77D0) MmN YSwIn 0713
D7awA R I 1277 P27 AW YW1 MR 9D WD DINWRITW
naY 9317 Hupnn RIX DAIRW 07V ONR ONPK OX /D YVP XIRT TV
o 2 K270 792 2o TWM PR RIX DHI 2700 IR 7191 M1Tw
DY Tm RUWR XY J213 7NYMI 710701 YIX WY 737 7mm2 1TORY

T 157 D°P0IDT WO KT

Indeed, regarding the law quoted by the Hagahot Maimoniyot on
the basis of the Yerushalmi, it is, as all have said, based on
Yerushalmi Terumot (end of chapter eight). . .which serves as the
basis for the decision. And it seems to me that the Rishonim [must
have] explained it differently, such that it yields the opposite of this
law [as understood by the Hagahot], to wit: This is what Resh
Lakish meant: 20p xax7 7y — “If [ fight them, and before I kill
them” — Hopnm X1 — “It could be that they will kill me” — for
which he is not at all obligated. X712 712 22Pw»1 21X XX — “T am
better off ransoming him with money” — which is what he did, 51X
770701 (“Ile went and appeased them”). And now it is completely
comprehensible why the poskim omitted this law [of the Hagahot].

In essence, all of the commentators are trying to figure out why the classical codi-
fiers seem to ignore the view of the Hagahot. Heller’s answer is that they all ignored it
because they understood the Yerushalmi very differently from the way the Iagahot
understood it. The Yerushalmi, they understood, rejects the claim that one must put one-

#She’eltot, no. 129, Ha’amek She’elah, letter four, p. 76; cf. no. 147, Ha’amek She’elah, letter four, p. 212.

#See above, n. 227.
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self in potential danger for the benefit of another. Even Resh Lakish who says: “Why
should I take the chance of getting myself killed before I can kill enough of them to save
Rabbi Ami. I am under no legal obligation to do so, thereby endangering my life. I'll take
ransom money and go to buy his freedom,” does not believe that he is legally obligated
to endanger himself. Why did the poskim ignore the view of the Hagahot? They ignored
it because they disagreed with the way he understood the Yerushalmi on which his deci-
sion was based!™ An explanation of the Yerushalmi very similar to Ileller’s was also
given by Rabbi Ovadiah Yosef**

Rabbi J. David Bleich*"' rejects Yosef’s explanation as not being in accordance with the
plain meaning of the text; and Heller’s explanation as strained. It is worth noting, howev-
er, at least in passing, that the reading of the Venice printing and the Leiden manuscript
has 2>vpnn X181 0P RIXT TV which would lend support to the meaning, “Rather than that
I should go and kill while being killed” What’s more, the ending of the story — 71001 218
7% 11927 — “He went and appeased them, and they gave him to him” — seems also to
support the view that force was not the method used by Resh Lakish.

We have now been analyzing the only Yerushalmi reference which is quoted as being
the source of the claim of the Hagahot Maimoniyot. We have raised several explanations
for why the poskim may have ignored this decision of the Hagahot. The first is that there
is a dispute in the Yeruashalmi passage, and no incontrovertible evidence that the view of
Resh Lakish is normative. Perhaps it is the view of Rabbi Yonatan which is normative.
Second, perhaps there is no real dispute between Resh Lakish and Rabbi Yonatan at all.
Both agree that one is under no obligation to endanger oneself for the benefit of another.
The behavior of Resh Lakish, then, is to be understood either as his having acted out of
piety,” but not intimating an obligation to endanger oneself; or, that even Resh Lakish did
not endanger himself, because he went to ransom rather than to force or because he went
with a large contingent that could easily have overpowered those holding Rabbi Ami, with-
out endangering them.

There is one further comment on the Yerushalmi to be made before we move on. One
author, Rabbi Yehiel Ya’akov Weinberg,** believes that the Yerushalmi can be understood
to imply that even Rabbi Yonatan agrees that one must endanger oneself for the benefit of
another. According to him, Rabbi Yonatan would agree that one must endanger oneself for
the benefit of another, but only when it is clear that the effort, if carried out, will result in
saving the person in danger. In the case of Rabbi Ami, Rabbi Yonatan thought it was prob-
ably a lost cause. There would probably be no success in saving him. That is what he meant
by 13702 nmi1 712°. But were saving Rabbi Ami certain, even Rabbi Yonatan would agree
that one must endanger oneself. According to his explanation, one must say that Resh
Lakish was certain that his efforts would succeed, and that is why he undertook the mis-

#*Rabbi Menashe Klein, m3%7 mawn, vol. 6, no. 324, p. 394, finds this thesis problematic because 135 wi0? nwp
72 WD XoW 27T MR AWK P2 11 — “Itis difficult to explain thus against all the Rishonim and
Aharonim who did not explain thus” I do not understand Klein’s objection. After all, we don’t have explana-
tions of Rishonim on this passage in the Yerushalmi. All we have is their continued quotation of the Hagahot
that such a deduction can be made from the Yerushalmi.

#See his thorough article in 2%7w» *377, vol. 7, pp. 27-43. This point is on p. 28. The only significant differ-
ence between him and Heller is that Rabbi Yosef takes X%*11 to mean “large force,” rather than “money,”
as Heller does.

*! Contemporary Halakhic Problems (New York: Ktav and Yeshiva University Press, 1995), vol. 4, p. 275, n. 6.

**These two explanations are also offered by the Ziz Eliezer, vol. 9, no. 45, letter 11, p. 181a.

“ Moriah 4, issues 3-4 (Nisan-lyyar 5732): p. 64, as part of an entire article, pp. 62-67.
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sion. Only that would justify Resh Lakish’s putting himself in potential danger. According
to this, the lesson of the Yerushalmi must be refined to mean that one is obligated to put
oneself in danger for the benefit of another only when it is certain that the efforts will be
marked by success. That is, when it is certain that the person being saved will, in fact, be
saved if the person doing the saving survives the attempt, the attempt should be made.

It is well known that for poskim, the Bavli has primacy over the Yerushalmi. One turns
to Yerushalmi for guidance on issues where there is no guidance in Bavli, but only very
rarely would one decide according to the Yerushalmi when it disagrees with the Bavli. It
would not be surprising, then, to expect decisors and commentators to seek evidence else-
where in the Bavli to prove that the Bavli disagrees with what the Hagahot says the
Yerushalmi says. If one can find such evidence, it would surely account for why the poskim
ignored the Hagahot. The Hagahot must be mistaken, as a matter of actual law, because
the Bavli disagrees. It is to such evidence among the poskim that we now turn.

Both the Yad Eliyahu and the Agudat Ezov** refer to the following story of the Gemara:***

79570 277 PP IR XWDI PI0PT K2 1YY D17 X702 212 IR
1370 W I9IINLR XY R T2V 27 72 MR MW (M0 772 1InR
yan R H1EPYT A7YR KW RIWOY ORI 7327 MR KT IDIIMLR

J127°WD1 1ML INK 1277 2wan 1Y wnn

There were certain Galileans about whom there was a report that
they had killed someone. They came to Rabbi Tarfon and said to
him: “Let the master hide us” He answered: “What should I do? If
I do not hide you, they will find you. If T do hide you, the Sages
have said that though one should not listen to rumors, one must be
concerned about them. Go and hide yourselves.”

Rabbi Tarfon refused to hide the suspects, though they were clearly in danger, and cer-
tain danger, at that. Rabbi Tarfon, however, seems not to have been in certain danger, but
only potential danger. After all, perhaps they would never be found, and even if they were,
he might not be identified as the one who hid them, or he might well be able to convince
the authorities that he was unaware of their crime. Also, maybe the rumor was just that,
and they were innocent of any wrongdoing and would be exonerated at trial. Thus, Rabbi
Tarfon’s refusal to hide the suspects clearly indicates that the Bavli does not believe that
one must jeopardize oneself for the benefit of another.

This understanding of the passage is predicated on the assumption that what Rabbi
Tarfon was worried about concerning himself was that he might be endangered if he
were discovered to be harboring fugitives. That is exactly the understanding of the
Tosafot, who explain in the name of the She’eltot:*** T2m% >wX1 ON2*1 DINX "ALX OX
— “If I hide you, you make me liable for execution.” Rashi, on the other hand, does not
understand the Gemara that way. He understands that Rabbi Tarfon is concerned about
hiding the men because DoKX PrVI? '11081 onaai Xnw — “Perhaps you did commit the
murder, and it is forbidden to hide you?” For Rashi, then, the passage is irrelevant to
our discussion because Rabbi Tarfon’s concern is not for his safety, but for the halakhic
legitimacy of hiding the men since they might be guilty. The passage is understood by
the Yad Eliyahu and the Agudat Ezov according to Tosafot, and they see it as confirm-

*Rabbi Moshe Ze’ev Ya’avetz, in the w117 section of the book, p. 3¢, and later there, p. 38b.
*Niddah 61a.
#*Ibid., 103 mWK 7177, referring to She’eltot no. 129, p. 76 in the Ha’amek She’elah ed.
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ing that one need not put oneself in jeopardy for the benefit of another.

But even if we understand the passage according to Tosafot, it is not conclusive proof.
It may be only partial proof. That is, it is clear from the passage that Rabbi Tarfon was con-
cerned that the fugitives might be found and the purpose of their hiding thwarted. Thus,
hiding them was not certain to save them, but only potentially saving. Thus, the point of
the passage is that one need not endanger oneself for doubtful saving. Perhaps, though,
both Rabbi Tarfon and the Yerushalmi agree that one must endanger oneself for certain
saving.*” Furthermore, there is another difference between the Rabbi Tarfon instance and
the Rabbi Ami instance of the Yerushalmi. Rabbi Ami was completely guiltless while the
fugitives in the Rabbi Tarfon case were, at least, the subject of a government search
because of some accusation against them. Perhaps the degree of requirement to jeopard-
ize oneselfl is greater when the one who needs to be saved is a total innocent.

This last claim leads us to comment on an interesting fact. Tosafot refer to the
She’eltot, as we have already indicated. In the She’eltot, the end of Rabbi Tarfon’s com-
ment reads as follows: {10737 197°N2°7 XY NOM K21 RN?M2 ROR RN27T 2y20 19 wink
137WD1 1R JINK 12X 711 92779 XWX — “One must be concerned lest the rumor is true
and the matter of hiding you not work out, and you will cause pain to me, too. Therefore,
go and hide youselves.” Ignore, for the moment, the words “and you will cause pain. . ..
The Netziv comments on the Rabbi Tarfon case as follows:**®

X7 ,RN2M7 ROOR XA 71970 /1 WRPIA (1) 13177 w2 77 5
WINLY PRTIN P PW N2PhY ROXR IPRW 71970 A% 13 77 DX
17771 MWK 270MY MRV 1ON0M T XNPM Y1N0M K2 ORW 3YR
W’RTI ‘OINT NYT 937 TMRIPY LLoMPWIT oW L1702 37WRd

121 v Imwa

From this one can demonstrate that since Rabbi Tarfon [justified
not hiding them on the grounds that] “maybe the rumor is true,”
it would follow that if it were clear to Rabbi Tarfon that the accu-
sation was entirely false, he would have been required to hide them
even though he himself might have been endangered and even
become liable for execution if the hiding was not effective. And
that would be exactly as is written in the Hagahot Maimoniyot. . .
in the name of the Yerushalmi. . . .And it appears that this is pre-
cisely the view of the Tosafot and the Rosh in the name of our
Master [i.e., the She’eltot].

What is fascinating is that the very passage in Niddah which was used by the Yad
Eliyahu and the Agudat Ezov to prove that the Bavli disagrees with the Yerushalmi, is
understood by the Netziv to prove that the Bavli agrees with the Yerushalmi. Rabbi Tarfon
could refuse to hide the persons involved only because the rumor about them might be
true. If it were clear to him that the rumor was false, he would have to hide them, even if
his own life were jeopardized thereby. That, says the Netziv, is how the Tosafot must have
understood, since they say that Rabbi Tarfon was worried that 7217 *wX1 — “You will make
me liable for execution.”

*The proof from Niddah is rejected in precisely this way by Rabbi Yehiel Heller in 2% >71y n"w, no. 96, sec.
3, p. 80a. See Ovadiah Yosef’s article in Dinei Yisrael, vol. 7, p. 29, and ¢f. the explanation of the Yerushalmi
given above (p. 264) by Rabbi Ya’akov Weinberg.

“See the passage referred to above, n. 237, letter 7 in the Netziv.
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But, continues the Netziv, our version of the She’eltot does not support this conclusion.

KTV R 71D RIWE 7N KPR 1°27 1272 77 20 ’nh 101ph Dax
NIWwDI NIDD PHO YIR ...wD1 NYXIY DYIWAW WX YD Laph 27nmT
9°3w3 17150 PHO2 MY D101 PRW POID 11T ..IWHW KD IV
377 RPTT 73777 M3 PR D73 WIRIT INT NYTT ORI .30

X7 NITON N ROR

But our version of the She’eltot does not have any such thing [i.e., that
“You will make me liable for execution”], but rather “You will cause
me pain, etc.” And surely it is the case that one must endure signifi-
cant pain in order to save the life of another. . .[b]ut there is no proof
that one must jeopardize his very life. . . .And it is the view of our
Master that one need not jeopardize one’s life for one’s fellow. . . .And
it seems that even the view of Tosafot and the Rosh is not to be taken
as a definite legal requirement, but rather as an act of piety.

In the final analysis, the Netziv denies that the Niddah passage supports the
Yerushalmi, according to his version of the She’eltot. The Niddah passage requires one to
endure pain in order to save the life of another,” but does not require one to jeopardize
one’s own life. And even according to Tosafot, the implication of the Niddah passage need
not be that one must jeopardize one’s life. One is permitted to jeopardize one’s life as an
act of piety, but one is not required to do so.

We have now analyzed a passage in Niddah which has been utilized to prove both that
the Bavli disagrees with the Yerushalmi and that the Bavli agrees with the Yerushalmi. We
do not deny that the passage can be defensibly understood in either of those ways. We
affirm, however, that neither understanding is so compelling as to force us to conclude
either that the Bavli agrees or disagrees with the Yerushalmi. Thus, the Niddah passage
can become supportive, but not determinative.

The next Bavli passage which is quoted both by the Yad Eliyahu and the Agudat Ezov
as proving the Bavli’s disagreement with the Yerushalmi is from Sanhedrin 73a. There the
Gemara quotes a baraita which deduces the obligation to save a person who is drowning
or being chased by an animal or bandits from the verse 7¥1 07 by TmYn x5, Whereupon
the Gemara asks:

anmm °X 12 INI2WM 27N 1737 1933 NTIAR KPDI DN XD RN K
7mp KD ROR PIIR 13007 10O 22K 7OWDIR 2200 237 RIMR 77

Is it true that we deduce [the obligation to save] from here? Do we
not deduce it from the following: “From where do we know that
one is obligated to return the body of someone to him (i.e., save
him)? The Torah says: ‘Return it to him (Deut. 22:2)’? If we were
to deduce exclusively from there, I would claim that the obligation
applies only when the person doing the saving can do so alone.
But I would think that there is no obligation if it would be necess-

*Fyen this is not certain. See, for example, the comment of Rabbi Jacob Emden in 2 ':x ,jm2 128,179 2721,
who wrote: &nan "wp ®T°337 11730 NY¥T Hawa H1a0k PAY PRY 1 01 wp o1’ 03 — “One need not
endure great pain and torture in order to save another, for whipping is worse than death?” On the last clause,
cf. Ber. 55a, X723 nwp Xw?2 ’120 — “A nightmare is worse than a beating” The view of Emden has serious
implications for the question of bone marrow donation, as well, since there is more than a little pain
involved. See Nishmat Avraham, Hilkhot Avodah Zarah, 157:5, p. 66; and, in his x3n 7177, Even Halizer,
Hilkhot Ketubbot, 80:1, pp. 193-194.
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sary for him to bestir himself and go hire help [to save the per-
son]. The verse “Do not stand idly by” teaches us [that he must
even hire help].

At face value, this passage indicates that two verses are needed in order to know both that
one must save another by his own efforts and that he must also take the trouble to go out
and hire help in order to accomplish the act. We shall quote from the Yad Eliyahu his proof
that this passage contradicts the claim of the Yerushalmi, but the same deduction is made

by the Agudat Ezov. The Yad Eliyahu wrote:

TaR° ROW 177787 53 DY 07 201021 7wk pI 290 IPRT 210 0
INMIL DY KR OV XM IMYY 7507 12OR TIXT 770 N7 ORI VI 07
12DR J°I¥T RNR TIAYN RDT RPT 1°07 72 777 °D0 TIVI 23R 1007

A% NAWATT RPN (1Y 77 KT MRY 1007

This clearly demonstrates that one is obligated only to exert him-
sell and hire help in seeking every way to insure that the blood of
his fellow not be lost. And if the Gemara felt that one is required
even to jeopardize himself, why would a verse be needed to prove
that one must hire help. Furthermore, [if one really were obligated
even to jeopardize himself,] it would have been much more likely
for the Gemara to claim that the verse “Don’t stand idly by” comes
to teach that one must endanger himself, for we would not know
that fact from “And you shall restore it to him.”

The Yad Eliyahu makes the following claim: The argument of the Gemara proves that
one need not endanger oneself for the benefit of another. The Gemara deduces from xb
T1¥n that one must hire help to save. That would be self-evidently true if one were also
obligated to endanger oneself. It would be so self-evident that there would be no need of
a verse to prove it. Thus, the fact that we do need the verse to prove it demonstrates that
the obligation to endanger oneself must not exist. Furthermore, if there were such an obli-
gation, it would have been most logical for the Gemara to deduce it from T7yn XY, since
it cannot be deduced from 1% 3012w, which is needed to deduce the obligation to save in
the first place, and could not be used to deduce that one must also endanger oneself.
Hence, the passage in Sanhedrin proves that according to the Bavli there is no obligation
to jeopardize oneself in order to save another. Finally, in the absence of any convincing evi-
dence to the contrary one would have to say that the obligation to jeopardize oneself does
not exist even if it is only potential jeopardization of the saving party and certain death for
the party to be saved.

That this sugya proves that the Bavli disagrees with the Yerushalmi has met with wide
agreement. Rabbi Moses Schick (1807-1879) affirms it.*** Rabbi Jacob Ettlinger affirms it.*"
It may well be the basis on which those who were quoted at the beginning of this section

B0 Gee 7173p 70,771 PN ,PPW DI NPIW :RIPI0 KD 70T D7WAT 37V RI9AT D KD NIWDI ppoa B MbwId N1
79 1% — “And if the law were according to the Yerushalmi that [one must endanger oneself] even for a
case of doubtful saving, the Gemara would not argue [about the need for 71myn R%]. Therefore, perforce,
our Gemara must not agree.” It is interesting to note that in the continuation of the responsum, Schick
equates the Rabbi Akiva and ben Petura dispute with the Bavli-Yerushalmi dispute. Rabbi Akiva agrees
with the Bavli view and ben Petura with the Yerushalmi view. Of course, in order to make that equation,
Schick must assert that the case is one in which it is not certain that the one who does not drink will die,
but rather that he will put himself in potential jeopardy.

»1See Arukh La-ner, Sanhedrin, 73a, s.v. R91m &1,
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were so certain that the requirement of the Yerushalmi is not normative. Rabbi Menashe
Klein accepts it.** The Ziz Eliezer says about it:** 211X N TR 2v2 1837 Yw 011077 71°X17
R77 7P 77330 PRO? 01372 21N PRI 177177307 XA — “The basic proof of the author of
Agudat Ezov from Sanhedrin that one need not enter a state of potential danger is strong.”

And the support comes not only from Aharonim. Here are the straightforward words
of the Meiri:**

QLD IR NI TN IR W YW 1720 ORI M 0 X7 ,I00¥02
.17190 K52 197 X377 DR MY 927 SInwnD 270 1vhY ooR2

If one sees his fellow drowning in the river, or being dragged by a
beast, or attacked by bandits, he is duty bound to attempt to save
him, and not only by himself if he can do so without danger.

And here is what the Sefer Hasidim has to say, based on this passage in Sanhedrin:**

MEY POW HR 1YY 0nnm 71277 oX PaR Y107 PY TIYn X2 2003
172 797Y° HR 723 KIM 1712 Y20 DIR ORI DI YWD WY KR 71502
IRy yav© 15

Scripture says: “Do not stand idly by the blood of your fellow,”
but if he is under mass attack, he should not put himself in dan-
ger and should not commit an offense toward his body. And if a
person is drowning, and he is corpulent, he should not help him,
lest he himself drown.

Even though Joseph Karo does not include the requirement of the Yerushalmi in the
Shulhan Arukh, the very fact of his mentioning it both in the Kesef Mishneh and the Bet
Yosef makes it highly desirable to find some method to defend it. In this instance, then,
that would require finding some explanation of the Sanhedrin passage that does not put it
in direct conflict with the Yerushalmi. The direction that takes is based upon the comments
of the Ran to the passage in Sanhedrin.

In order to understand them completely, we must note that the primary focus in the
sugya is really about the case of the {717 — one who can be summarily killed in order to
save the life of another. The classical case is of one who is running after another with the
intent to kill him. A third party is entitled to kill the pursuer in order to save the pursued.
It is not critical to understand the details of the Talmud’s proof of the legitimacy of such
behavior, but we should understand the overall picture. The right to kill a pursuer is
deduced either by 1m1 2 or by wpi from the case of similar permission to kill one who
is pursuing a woman for purposes of rape. Once deduced, the permission to kill the pur-
suer who is intent on killing is itself considered as proved from Scripture.

Both Tosafot and the Ran ask:**

R °2 2 5737 2230w 273 9717 22 RIT ANRAW 11937 VKRN oKX
Y2V 7930 INDXI2 ALY TN RITT XVWD Y7 07 PY TIHYN XDT
1°YnWw K WA 12787 10017 XPpnT H70 1Y 0°K2 0°WDY IR I

#2See 27V 178p 'Y ,T7OW 0 MAWNT M 1 pon N0 mawn.

5k 37DP MY O DR 7178 70 0 pYN YRR PR nTw

*' Beit ha-Behirah, Sanhedrin, Abraham Schreiber ed., p. 272.

* Sefer Hasidim, Reuven Margolioth, ed. (Jerusalem: Mossad Harav Kook, 1964 [5724]), sec. 674, p. 428.

#*Tosafot, Sanhedrin 73a, s.v. Y2772, and X”¥ 37 770,777 *wIA, Jerusalem, 5718 ed., p. 138. We quote
from the text in the Ran, whose answer is different from the answer of Tosafot.
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And if you ask: Since one is already commanded to kill the pursuer
in order to save the pursued, what purpose does “Do not stand idly
by the blood of your fellow” serve? Obviously one is commanded
to bestir himself to save one who is drowning or who is being
attacked by bandits [since it is even mandatory to kill someone in
order to prevent the death of the pursued]. One might answer:
From the scriptural proof that one may kill the pursuer for the
benefit of the pursued one would assume that [the obligation to
save] applies only to a case in which it is absolutely clear that the
pursuer is intent on killing, or, similarly, that it is absolutely clear
that the person will drown if he does not save them. Only in such
cases of certainty is one obligated to save him. But, in cases of
doubt we would have no evidence one way or the other. It is pre-
cisely for that purpose that the verse “Do not stand idly by the
blood of your fellow” comes, to teach that one is commanded to
bestir oneself [to save] even in cases of doubt.

We must first understand the Ran on his own terms. Then we will apply his explana-
tion to our subject of discussion, viz., does the Bavli disagree with the Yerushalmi. As an
explanation of the sugya itself, the Ran says that T1¥n X% (which the Gemara said proves
that one must bestir himself and hire aid) refers to a specific category of cases, and not to
the overall category of all people in danger. It refers to the category of people whose dan-
ger is uncertain, doubtful. 71N X5 demonstrates that even for them one must bestir him-
self and go out and hire help to assist them, even though it is not certain that they are in
danger. T1¥N X7 could not possibly be telling us that we must bestir ourselves for the ben-
efit of those who are in certain danger. We already know that from the fact that if we are
sometimes duty bound even to kill for the benefit of one in certain danger, surely we are
duty bound to bestir ourselves and hire aid for those in certain danger. We might have
thought, however, that when one cannot himself save one in doubtful danger, he is under
no obligation to do anything further. It is to negate such a thought that Twyn X5 comes,
according to the Ran.

Now let us apply this to our issue. For the Ran, the T1vn XY verse deals with cases
of doubtful danger to the person who requires saving. It cannot be referring to a case
in which the saver would also be in doubtful danger together with the person needing
saving, and mandating that the saver nonetheless attempt himself to save him. Why not?
Because if both were in the same category, namely, doubtful danger, what would be the
grounds for mandating action on the part of the saver? To the contrary, we would say
DY PID YT RMDT XMD*T 2D PPID 1°72MT KMTT M 1 — “Who says the blood of one’s
fellow is sweeter? Perhaps his own blood is sweeter”” There would be no reason to
mandate the precedence of the life of the one who needed saving over the life of the
saver. Quite the contrary, if both were in the same degree of danger, we should apply

*7Cf. Sanhedrin 84a where the opposite claim is made to prove that one cannot save one’s own life at the cost
of another’s life. Here, the Ran would assert that if both parties are in doubtful danger, the party requiring
saving has no greater claim on being saved than the saver has on not endangering himself.
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TR > 7P 0. Thus, what does 7190 X% teach us? It teaches that even in the
case where one would not be required to attempt himself to save the other, he would
still be obligated to seek his saving through bestirring himself to get aid. But, if the case
were one in which the person requiring saving were in certain danger, while the saver
was in doubtful danger, the Ran might well affirm that the sugya in the Bavli does
require him to attempt to save the other. At a minimum, we can say that the Bavli does
not reject that claim, and there is, therefore, no proof of a contradiction between the
Bavli and the Yerushalmi.

This approach to proving that even the passage in Sanhedrin does not necessarily con-
tradict the thesis of the Yerushalmi is adopted by Rabbi Ovadiah Yosef** and by Rabbi
Haim Heller.” One must admit, though, that this application of the Ran to our issue is a
little forced. Why, after all, would the Ran need a special verse to prove that one should
bestir himself to save even when the danger to the person in need of saving was doubtful?
Is it not well known and clear that even w51 mpd o0 supersedes the Sabbath? If one may
violate a capital offense for a ppD, is there any real doubt that one should bestir oneself to
help save someone, even if the danger is only a ppo?*"

Rabbi Meir Slutz*" attempts to go even further, and to demonstrate that the Bavli actual-
ly agrees with the Yerushalmi. He contends that the sugya shows that there are three sources
for derivation of laws on the subject: (1) the 1m1 %p or WpR, (2) the verse 12 112w, and (3)
the verse T1myn XY, He claims that the three can be used to deduce (1) the essential require-
ment for one to save another himself, (2) the requirement to bestir oneself and hire help when
needed, and (3) the requirement even to put oneself in some danger in order to effectuate the
certain saving of the other** Once going that far, though, Rabbi Slutz must account for why
the Hagahot Maimoniyot bases his claim on the Yerushalmi rather than on the Bavli. He
answers that the Yerushalmi was the preferable basis because the norm is explicit there in the
behavior of Resh Lakish, while in the Bavli it is only implicit.

The attempts of Rabbi Ovadiah Yosef, Rabbi Haim Heller, and Rabbi Meir Slutz are
valiant, but, though possible, are less than entirely convincing. For the former two, the
Bavli is basically silent about the subject of self-endangerment, and for the latter the most
far reaching conclusion is left to be entirely inferred. Neither is likely.

Furthermore, some affirm that the very wording of the law as it appears in Maimonides
argues against the thesis that the sugya implies or is silent about a requirement to endan-
ger oneself. Let us look once more at Maimonides’ wording:

NR 7RI 197 .97 07 2y TIvn &2 by 121w xn &9 Hxnb 9150 9
127%77% 9971 1YY IRA AYI R IR 1YY 0°R3 2°00°Y IR 0°2 YTV 1IN
W O YU IR LDO%A KDY 1% 0IAR TI0WOW IR INEYI RIT
JYTITI 320 IR 7123 X271 1D 17 1amIv R v 1°y 02awnn 010In
17°2n 5932 10705 $15°1 71720 Yy D21 RITW 0IX2 IR 2132 YW W

**Dinei Yisrael, vol. 7, p. 32.

#?See above, n. 227.

*See the article by Rabbi Meir Slutz, Halakhah w’Refu’ah, vol. 3 (Jerusalem, 5743), pp. 158-163, and especial-
ly p. 162 for this point. Slutz attempts to resolve the issue by claiming that the fact that ppo supersedes the
Sabbath does not necessarily imply an obligation to act, but only permission to act. Thus, we would still need
the second verse. What he says is possible, but also seems quite forced.

*'See previous note.

**Slutz agrees with the Ran and the Arukh la-Ner that there is no necessary link between the words of the
verses and the derivations from them. The derivations are based on 0110, The Ran phrases the same claim
thus: RIP 2N °2°N3 "5i7 DIWNI 171°33717 7D [P NANT RIT ORPT RINND.
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Anyone who is able to save one in danger and who does not do so
violates the negative commandment “Do not stand idly by the
blood of your fellow.” And similarly, if one sees one’s fellow drown-
ing in the sea, or being attacked by bandits or by a dangerous ani-
mal, and is able to save him either by himself or by hiring others
to save him, and does not do so; or, if one heard either non-Jews
or informers plotting evil against someone, or laying a trap for him,
and did not inform the person; or, if one knew about a non-Jew or
some other violent person who was lodging a complaint about his
fellow, and he could appease that person on behalf of his fellow
and did not do so; and all such similar matters, whoever does these
things violates “Do not stand idly by the blood of your fellow.”

In commenting on this wording of Maimonides, quoted by the Tur, the BaH wrote:**

12 9172 PR DR OXAD 2T ywn RN1I2T PIwDnT 09T AR
2Nn> 072am77 22K 12737 7150 PRO2 WXV 0°10717 271 18R YITw
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It seems that the language of the baraita implies that one is obli-
gated to save another even when it is not certain that he will be
able to save him. He is duty bound to place himself in danger in
order to save him. But the Rambam wrote, “And he is able to save
him,” which specifically implies that there be no doubt that he can
save him, but that he is not obligated to put himself in potential
jeopardy in order to save his fellow.

The BaH notes the difference between the language of the baraita and the language
of Maimonides. The baraita says %oxh 270 XIw — “He is obligated to save him” — while
Maimonides uses the phrase 1972775 51571 — “And he is able to save him.” After having quot-
ed the language of the baraita, the Tur quotes the language of the Rambam. The BaH is
explaining this apparent redundancy by clarifying that the Tur quotes the Rambam as well
as the baraita in order to make certain that we understand that the baraita is to be under-
stood as the Rambam understood it, and not as we might mistakenly have understood it,
namely, to imply an obligation to put oneself in danger.*

The claim of the BaH on the basis of the language of Maimonides affirms that the
Rambam understood the Bavli to disagree with the Yerushalmi. Thus, Maimonides must
be numbered among those who reject the view of the Yerushalmi because it is contra-
dicted by the Bavli. This inference from the language of Maimonides is affirmed by

**BaH to Tur, Hoshen Mishpat, 426.

It is virtually impossible that the wording of the Rambam implies a disagreement between the Rambam and
the baraita. Since the baraita is uncontested in the Gemara, there is just no way that the Rambam would reject
it in his code. In this, Rabbi Isaac Jacob Weiss (X”¥ v”3 ny ,3”> m® 1 70’1 P20 ,pnx> nnan) is absolutely cor-
rect when he wrote: 07277 *XM127 ,75 270 RN*137 03 NARA YR X127 WD Avvn Xow H1Hwh 0x7 1R
RN>127 29 p1on X2 — “The Tur wants to make sure that we not misunderstand the language of the baraita.
But, in fact, [what Maimonides says] is the view of the baraita too, since surely Maimonides would not dis-
agree with the baraita”
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Rabbi Isaac Jacob Weiss,”® by Rabbi Eliezer Waldenberg,** Rabbi Hayyim David ha-
Levi,”™ and Rabbi Pinehas Barukh Toledano.”® Admittedly, the final three also raise
objections to this derivation and claim that the proof is not definitive.

By far the most interesting objection to this derivation from the language of the
Rambam is offered by Rabbi Yehiel Ya’akov Weinberg.* It is well known that before each
collection of laws Maimonides lists the positive and negative commandments which the
laws reflect. If one looks at that list for Hilkhot Roze’ah it will become clear that
Maimonides does not list a positive commandment to save a person who is in danger. He
lists only a negative commandment against standing idly by such a person’s blood. Of
course, the existence of the negative commandment implies some positive action, but the
purpose of the action, legally speaking, is to avoid violation of the negative commandment.
Thus, Weinberg claims, the language of Maimonides reflects nothing at all about whether
the Bavli disagrees with the Yerushalmi. Rather, it reflects a wording which allows
Maimonides to couch the failure to save as a violation of a negative commandment.
Obviously, if one literally cannot save another one does not violate the negative com-
mandment. So the only way for Maimonides to word the law so as to make clear that fail-
ure to save is a violation of a negative commandment, and yet make it clear that not all
failures to save constitute such a violation, is to phrase the law thus: “If you are able to
save and do not do so, you violate a negative commandment against standing idly by the
blood of your fellow” The wording intimates nothing, one way or the other, about whether
or not one should endanger oneself in order to save one’s fellow.

There is a benefit to finding some way to account for Maimonides’ wording that does not
imply that one ought not jeopardize oneself for the benefit of another. If the wording did
imply that, it would be difficult to understand why Karo, in the Kesef Mishneh, would refer
to the Yerushalmi position without at least noting that it was rejected by Maimonides. It
would not be problematic, however, if the wording of Maimonides were silent on the subject.

Whether or not the language of Maimonides proves his understanding of the passage
in Bavli Sanhedrin can be a matter of disagreement. There is no disagreement, however,
with the affirmation that the Rambam does not clearly insist that self-endangerment for
the benefit of another is a requirement of the law.

At this point, then, we have analyzed another Bavli passage which is understood by
some to prove that the Bavli disagrees with the Yerushalmi. We have affirmed that the evi-
dence is strong, though not absolutely conclusive. As a postscript, we have also discussed
whether the language of Maimonides’ codified position based on this passage implies that
he understood the passage to reject the Yerushalmi view. We have claimed that his lan-
guage can certainly be understood that way, and that some have understood it precisely
that way. It is not, however, the only way to understand the language of Maimonides.

There are other Bavli passages which we must address. But, having referred to the lan-
guage of Maimonides as evidence of Bavli disagreement with the Yerushalmi, we turn to
another example of the same phenomenon. The Mishnah records™ that one who has

*5See preceeding note.

*¢ Ziz Eliezer, vol. 10, no. 25, ch. 7, letters X and 2, pp. 124-125.
7 Sefer Asia (Jerusalem: Reuben Mass, 5743), vol. 4, p. 255.

** Barkai 3 (fall 5746): 24. Rabbi Toledano is head of the Sefardic court in London. Barkai is a journal of the
Mizrahi — ha-Po’el ha-Mizrahi, and was under the editorship of Rabbi Saul Yisraeli.

**Moriah 4, issue 1-2 (Nisan-lyyar 5732): 63.
“Makkot 2:7 (11b).
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committed manslaughter and gone into exile into one of the cities of refuge may not leave
it. He may not leave it R¥1? 1°X {717 72 2R HRIW” X2¥ W 12°DXRI 19 02778 PXIW? DX
— “Even if the people of Israel need his aid, and even a general of Israel like Yoav ben
Zeruiah, he may not leave.” When Maimonides records this norm*" he adds a phrase not
found in the mishnah: 70 % 2y 9207 X%° 081 — “And if he does leave, he surrenders
himself to be killed.”

In explaining the purpose for this addition, the content of which seems quite self-evi-
dent, Rabbi Meir Simha of Dvinsk, the Or Sameah, writes:

77IN2Ww NIXM 95 M w1 MIPD XY KX IR 71 OYL 1037 P00
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Our master [i.e., Maimonides] added a reason to explain why he
should not leave since saving another, and surely saving all of Israel,
should supersede all mitzvot of the Torah [including the command-
ment not to leave the city of refuge], as the case of Esther proves.”
.. .But since [the act of leaving] makes him eligible to be killed by
the blood avengers, he ought not put himself in a positon of poten-
tial life endangerment even to save another from certain life endan-
germent. This seems [to be the implication of Maimonides” having
added the clause]. And this proves that the view of the Hagahot
Maimoniyot in the name of Yerushalmi Terumot is incorrect. . . .And
a careful look at the Yerushalmi itself will demonstrate that it need
not be understood [as the Hagahot].

Before we deal with the essence of the claim of the Or Sameah, let us comment briefly
about his final sentence. Rabbi Meir Simha must affirm that the Yerushalmi need not mean
what the Hagahot says. Indeed, it probably cannot mean that! Maimonides is explaining
the law of the Mishnah, and he understands it to imply that one ought not jeopardize one-
self for another. Since the Yerushalmi has the same Mishnah as the Bavli, it is highly
unlikely that Maimonides would understand the Mishnah contrary to the Yerushalmi with-
out absolutely firm basis to believe that the Bavli disagrees with the Yerushalmi. Since
there is no such basis in this case, it must be that the Yerushalmi need not be understood
to imply what the Rambam rejects.

As to the substance of the claim of the Or Sameah, he contends that there could be only
one reason for Maimonides to add the apparently superfluous clause to his codification of the
law. It adds an explanation which clarifies an otherwise inexplicable law. Since all command-
ments are superseded in order to save the life of another, there should be no distinction
between the commandment to remain in the city of refuge and any other commandment.”
Yet, according to Maimonides’ codification, there is. Though a manslaughterer can violate any

MUT. Hilkhot Roze’ah 7:8.

“Though the Or Sameah does not stipulate exactly what about Esther proves the point, he apparently means
that Esther’s consorting with a pagan king was justified because it was needed to save Israel, even though
such relationships are otherwise forbidden. The discussion in Sanhedrin 74b is an attempt to explain why
Esther was not obligated to allow herself to be killed rather than violate one of the cardinal sins which are
not superseded by wo3 mipp.

7 See Tiferet Yisrael, Makkot 2:8, Bo’az, letter 2.
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other commandment in order to save a life, he cannot violate the commandment to remain in
the city. Why? Because the mitzvot are superseded in order to save lives only when the life of
the saver is not thereby endangered. When the saver’s life is endangered, even potentially, the
mitzvot are not superseded. In the case of a manslaughterer there is potential endangerment
if he leaves the city, because he becomes fair game for the blood avenger. Thus, he should not
leave the city even to save others because by doing so “he surrenders himself to be killed."

If the Or Sameah is correct, the Mishnah itself proves that one ought not to jeopardize
himself for the benefit of another, and the Hagahot Maimoniyot must surely be mistaken,
and that is why the view was ignored as a matter of actual law by all of the classical poskim.
What’s more, the implications of Maimonides are very far-reaching. They imply that a single
individual may not jeopardize himself, even potentially, even for the benefit of all of Israel.
It is no wonder, then, that others have rushed to reject this claim of Rabbi Meir Simha.

The most direct attack can be found in Klei Hemdah, by Rabbi Meir Dan Plotzki
(1867-1928), who wrote:*”

XY 0°1577% N2INW M2 12TIW 71151 12°7 K? INTIN 713 N2
W”M 07amI7 1272 WITET PR 11X 7721 .5XIw° nPEaY 71502
,RI7 I3 XOX WD MPD DIpP2 DR KXY XY 7 2IDNW NAW TN
55 5w 1P JEY ER 0L own RX¥> XPW 257 NINW MRDW
MRY 021377 PRY AW IR WHD M 799 on AR LRI
ANORM TPIIT MAXY AW XA L7100 PRIW> H25 H¥iR 1150 poo2

1172 77, 2Rw° 595 N Mt N33 MY 130 OrID AR, TR

With all due deference, he is simply mistaken. For it is clear that
one is obligated to put oneself in danger in order to save Israel. And
the law of the manslaughterer in Maimonides should not be under-
stood as the Or Sameah did to imply that one ought not endanger
oneself even in a case of WB1 MIPD, but just the opposite. [The
manslaughterer case] contains a biblical decree that he should not
leave [the city of refuge] ever, even for the wp1 MPD need of all of
Israel. . . .But God forbid that we should say as the Or Sameah that
[in general] one should not jeopardize oneself even potentially
even in order to save Klal Yisrael from danger. And even the Or
Sameah himself proves the opposite [by referring to] Esther. And
so too did Pinehas endanger himself by killing Zimri in order to
save Israel. And this is clear.

The essential claim of the Klei Hemdah is that the manslaughterer case is exceptional,
a 2571 N7 It cannot be a paradigm for other cases. Thus, Maimonides is correct in his
statement of the law, but the deduction of Rabbi Meir Simha is erroneous. Note, though,

“*Rabbi Meir Simha makes the same claim in his Torah commentary, Meshekh Hokhmah, to Ex. 4:19. There
God tells Moses to return to Egypt Tw1 nX 0°wpani owiRi 55 1nn °3. The Or Sameah affirms that God had
to tell Moses that his enemies had died because otherwise Moses would have been obligated to violate God’s
command to return because fulfilling it would have put Moses in potential jeopardy.

“®Beginning of Parashat Pinhas.

“It is clear that the restriction of the manslaughterer to the city of refuge is not exclusively for his protection
against the blood avenger. See, for example, the statement of Abbaye (Makkot 11b) that even if the
manslaughterer dies immediately after conviction, his bones must be taken there. Besides that, those who die
in the city of refuge are buried there, even though they are no longer in any danger from the blood avenger.
One must admit, though, that this argument is not overly persuasive as a way of accounting for the language
of Maimonides, 0% 73y 9°ni7 XY OX.
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that Rabbi Plotzki restricts his rejection of Rabbi Meir Simha to the case of general endan-
germent of Klal Yisrael* He makes no claim that one must endanger oneself for the ben-
efit of a single other. There may, in fact, be no such obligation, but that cannot be proved
as the uncontestable view of the Mishnah, based on the language of Maimonides.*”

We return, then, to our analysis of Bavli passages which have been understood to
imply that the Bavli disagrees with the Yerushalmi. The Gemara in Nedarim™ quotes a

baraita which reads:

The contents of the baraita produce no surprise until the last line, the view of Rabbi Yosi.
On the surface, it seems counterintuitive. In explaining the importance which Rabbi Yosi

DNPPA DR MY PATIR TN DR M [0,V %12 Y 1ovn
DR ND°ADT TNO°D DR NPAA? NPTIR anNnT2 DR NP
TMTIP 0NR N TN0°AD1 O°INR N 0N No*ash NP 1o

07X > NNTIP TN0%23 X 0P °27 TND°a37

Regarding a spring which belongs to one city [but which other sur-
roundings cities which have no spring also use: if the amount of
water available is such that it creates a conflict between] their lives
and the lives of the others, their lives take precedence over the
lives of the others; their cattle and the cattle of the others, their cat-
tle take precedence over the cattle of the others; their laundry and
the laundry of the others, their laundry takes precedence over the
laundry of the others; the lives of others and their laundry, the lives
of the others take precedence over their laundry. Rabbi Yosi says
that their laundry takes precedence over the lives of the others.

attributes to cleaning clothes, the Gemara continues:*

Finally, the sugya seeks the biblical grounding for the view of Rabbi Yosi, and says:
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25200 AW b
Laundry is so critical for Rabbi Yosi because of what Samuel said:
“The skin disease resulting from insufficient attention to the clean-
liness of the head leads to blindness, that resulting from insuffi-
cient attention to the cleanliness of clothing leads to madness, and
that resulting from insufficient attention to cleanliness of the body
leads to boils and scabs.

}m onon 9391 w5721 anniab P 0wy *'2vnoT L Xp
Wnn RN1N QNPT "R\ ROR X7 7972 Y953 790 K9 o0 ’02 R onvn
RNP2127WT RIVE XK RTT 70°2D IX? ROR ROWD

It is very difficult to understand how the Or Sameah seems to have ignored the fact that Esther put herself in

potential danger by appearing in the king’s anteroom without having been beckoned.

“®Similar arguments to those of the Klei Hemdah are also offered by Rabbis Slutz and Toledano in the articles
referred to earlier, and by Rabbi Shlemo Zevin in 719577 11%% (Jerusalem: Mosad haRav Kook, 5706), p- 8L

See, too, Abraham Sofer Abraham in P, Nisan 5742, pp. 35-36.
“80b. See also T. Bava Metzia 11: 33-37, Lieberman ed., p. 1271,

“Nedarim 81a.

119 127ma
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What is the scriptural verse. . .as it is written:™ “And the sur-
rounding fields should be for their cattle and their possessions and
all an>n.” What is the meaning of onn? If we say it means “beasts,”
beasts are included in “cattle.” Rather, perhaps, on°n means their
sustenance, literally. [No, because] that is obvious. It is, rather,
[that on°n] means “laundry,” because there is the pain of the
resultant skin disease [for insufficient attention to it].

Taken at face value, without embellishment, the Gemara seems to be claiming that for
Rabbi Yosi, understood on the basis of Samuel’s dictum, refraining from laundering pres-
ents real danger, and, therefore, the laundry of the community on whose territory the
spring is found takes precedence over the thirst needs of the other community. The tanna
kamma obviously disagrees, but it is not clear on what basis. Does he hold that the thirst
needs predominate even if the real danger from not laundering materializes? Does he dis-
agree with the premise that there are serious consequences to not laundering?

The earliest decision we have regarding the dispute of Rabbi Yosi and the tanna
kamma comes in the She’eltot:*®

RNYVI DN RITT D TP ,70°20 APIDDAW DN RO ORM KR
99 ,@MYW TR NN RINT RNY2I2TY IRT DRIDWT DIWH PR
191 @R PA? DRTIR AR DR M M RNPR RN 70720
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Rather what is [an»n of the verse]? It is laundry, which is called
oni (“their life”) by Torah. And why [is laundry equated with
life]? [It is equated] because of Samuel who said: “The skin disease
resulting from insufficient attention to laundering leads to mad-
ness.” And therefore, laundry is equated with life, and their lives
take precedence over the lives of others. And that is the law.

The Geonic decision recorded in the She’eltot, therefore, determines the law in accor-
dance with Rabbi Yosi. The Netziv** notes that the She’eltot seems to be deciding in favor
of Rabbi Yosi because Samuel agrees with him, and because a verse is quoted to support
his position. He objects, however, by reminding us that Samuel’s statement was not made
as an explanation of Rabbi Yosi’s statement. It is an independent and uncontested state-
ment. There is no hint that the tanna kamma disagrees with Samuel. What’s more, it is
highly unlikely, says the Netziv, that the argument between the tanna kamma and Rabbi
Yosi is over whether certain things are dangerous, since such matters are “objective.” Thus,
the Netziv explains:

TNMA2 NIOH XPX NIDD AT APR ORTT AR 2a0Dmp ONm3
TND237 [NMA2 1D PRW 77 KA¥2 INWW 112 K1Y NISOT ,1N0°2
0IYw *Th O3 OPK IR 12 793 ...5aK L7100 CTY RIW TWDK
PN 5701 ,X17 NWwD» NI50 PEO OIPR YOMT KPR 70257 TIYNA
13 171720 YW wo1 MIpD *RT1 2W2 NIWDI NID0 ppo2 DIXT? 21T
5D 201 /7 NI NINAT WA 179N 0 LBWnH wn %727 ANDw
7T 71D KOR 7PN ORP DRIDWT DIWH KDY 723 127 popI T DY

“2Num. 35:3.
**Parashat Re’eh, no. 147, p. 212 in the Ha’amek She’elah ed.

* Ha’amek She’elah, letter 7.

277



RESPONSA OF THE CJLS 19Q1-2000 VISITING THE SICK AND MEDICINE * {IRID7) 07291 NP2 maba - avT 7

015777 1°RT 733 713977 RP°11) ,NIWDI NISD OO T2 WT PRIDW KRR
DY XI7 PODII ....371°27 YW wHI MIPD *RTI °2w3a NIWD1 N1D0 DO
XN X377 AR NITON DA 37 AV 777 L.NIMIAN YW 0D
T°R OR 71 721 212 %27 295V 19077 TonNAR 71w KY 1Y 2137

RRO R ca

About what do they differ? It seems [that they differ about the fol-
lowing:] That surely the danger of thirst is not exactly comparable to
the danger of their cattle® and their laundry. The danger of thirst
will certainly result in death, while regarding their cattle and laundry
it is [merely] possible that they will result in endangerment, since
.. .some people do not go mad because of the absence of laundry.
Nonetheless, [not laundering] constitutes a potential life endanger-
ment. The tanna kamma holds that one must put oneself in poten-
tial danger for the certain saving of another, as the Bet Yosef wrote
in Hoshen Mishpat, no. 426, quoting the Hagahot Maimoniyot. And
Rabbi Yosi disagrees. Our Master [the She’eltot] decided in favor of
Rabbi Yosi. [He did so] not because Samuel agreed with him, but
because it was Samuel who informed us that there was potential dan-
ger in this. From this it follows that the law is according to Rabbi
Yosi, that one should not put oneself in potential life endangerment
even for the certain saving of another. . . .And the decision is based
on the Yerushalmi Terumot. . .where Resh Lakish acted out of piety.
But in our case about the city dwellers [whose water supply is not
sufficient to share], it is inappropriate to behave with such piety and
endanger the lives of children, if the law is not that way, since they
(the children) are not entitled to forego their legal rights.

The Netziv, remember, is explaining the decision of the She’eltot, who decided in
tavor of Rabbi Yosi. Rabbi Berlin claims that the dispute between Rabbi Yosi and the
tanna kamma parallels the dispute in the Yerushalmi concerning the need to put
oneself in potential life endangerment for the certain saving of another. The tanna
kamma holds that one should, and Rabbi Yosi holds that one need not. The She’eltot
decides in favor of Rabbi Yosi because, as the Netziv understands the Yerushalmi,*
Resh Lakish acted from n17°0m nm, not from legal requirement. Hence, since there is
no attested legal requirement to endanger oneself, the law in the Nedarim passage
under discussion must follow Rabbi Yosi. This is the way the Netziv can explain the
view of the She’eltot, which, on the surface ignores the majority view (tanna kamma)
in favor of a 7r° ny7. Hence, assuming that the Netziv is correct, this passage reflects
that for the She’eltot the Bavli disagrees with the Yerushalmi, as understood by the
Hagahot Maimoniyot.

It seems, though, that one can raise serious objections against the She’eltot, as

**The baraita in the Bavli has no disagreement between Rabbi Yosi and tanna kamma about cattle. The Netziv,
however, quotes a clause from the Tosefta (Bava Metzia 11:33) in which there is such a disagreement: o*nx
0AR M NP TR IR 0T 1 NnaaY o TIp 11 00 nR 0 [naat. The Netziv explains that the view of
Rabbi Yosi is based on the statement of the Mekhilta (Beshalah, Vayasa, Parashah 6, Horovitz-Rabin ed., p.
174) that X377 52n0m 19 1MI2 PR OR TI72 om0 0IR 5w 10 X957 07K Yw nnaa. Thus, both anna and laun-
dry are potentially life threatening. For the purposes of our discussion, we can ignore the 2 clause.

**See above, p. 263.
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explained by the Netziv. Since the Yerushalmi is ambiguous, why not claim that this very
passage of Bavli proves that Resh Lakish acted from legal obligation, not piety? After all,
if the majority view in our passage is that of tanna kamma, should not the She’eltot have
decided in favor of the majority, and clarified thereby that both the Bavli and the
Yerushalmi require one to jeopardize oneself for the benefit of another?

While it is impossible to prove, it seems reasonable that it was precisely such an objec-
tion that prompted others to seek a different reason for the decision of the She’eltot. Rabbi
Menashe Klein** thinks that when the She’eltot adopted the view of Rabbi Yosi on the
basis of Samuel, he meant “on the basis of Samuel’s view concerning Wbl mpd PDO in
which the law follows him.” We have already referred™ to the sugya in Yoma 85a and b,
from which the Talmud deduces that even wb1 11120 250 supersedes the Sabbath. Only the
proof of Samuel from the verse @772 ° is affirmed as an uncontestable proof. Thus, claims
Rabbi Klein, when the She’eltot refers to Samuel it is not only because it was he who
taught that failure to launder can lead to problems, but because it was he who taught the
uncontestable law that N1Wd1 N1O0 POO must be avoided, even at the cost of Sabbath des-
ecration. It must follow, therefore, that since failure to launder sufficiently can lead to
NIWD1 NIOD oY, and since Samuel has proved conclusively that we should avoid such
things, the law in the dispute between Rabbi Yosi and the tanna kamma must follow the
view of Rabbi Yosi. Thus, it is the internal consistency of the Bavli that leads the She’eltot
to conclude as he does, and that very consistency proves that the Bavli disagrees with the
Yerushalmi on the basis of the passage in Nedarim.

There could be another explanation of why the She’eltot decided in favor of Rabbi
Yosi. This explanation, too, does not require an a priori understanding of what Resh
Lakish meant in the Yerushalmi. The Gemara in Eruvin®’ asserts that 1"2m %072 72 11991
— “The law follows Rabbi Yosi even when he disagrees with more than one other sage.”
There is considerable uncertainty about whether the correct version is as we have just
quoted, or whether it ought to read 17212 01> 12 19911 — “The law follows Rabbi Yosi
when he disagrees with one other sage |but not when he disagrees with more than one
other sage] ™ Nonetheless, there are many®' who have the first reading, and it could well
be that the She’eltot decided in favor of Rabbi Yosi because of that mandate of the
Gemara itself. Furthermore, the opinions of Rabbi Yosi are defined several times by the
Gemara itself by the phrase 12 12122°1 °01 "1 — “Rabbi Yosi’s reasoning is cogent.”* Thus,
there could be more than one reason that might have prompted the She’eltot to decide in
favor of Rabbi Yosi, and those reasons are independent of the Yerushalmi. The argument
of the Netziv that the dispute between Rabbi Yosi and the tanna kamma reflects the issue
of whether one should endanger oneself for the benefit of another has merit, and the
decision of the She’eltot in favor of Rabbi Yosi lends support to the claim that the Bavli
disagrees with the Yerushalmi.

A proof that one need not endanger oneself for the henefit of another, based on our

*"Mishneh Halakhot, vol. 6, no. 324, p.396.

**See above, p. 260.

9 46b.

" See Tosafot, ad locum, *0v °273 71”7 and Eruvin 83b, Tosafot s.v. nvaw, and Dikdukei Soferim to Eruvin 46b.

#'See Ta’anit 28a, Tosafot s.v. 2”1 °X; Semag, positive commandment no. 74 (46d) who claims that this was the
version of Ri and Rambam; Sefer Ra’avia, Megillah, siman 579 (Aptowitzer ed., vol. 2, p. 306). See Rabbi
Ovadiah Yosel’s article in Dinei Yisrael, vol. 7, p. 34.

#2See Kruvin 14b and 51a, Gittin 67a, and Bava Kamma 24a.
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passage in Nedarim, is also brought by Rabbi Abraham Braun in his comments to the
Sefer Issur ve-hetter.”” He wrote:
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One can bring proof (that there is no obligation to enter even into
doubtful danger) from Nedarim 80b, where Rabbi Yosi and the
sages disagree. Rabbi Yosi holds that the laundry of the city takes
precedence over the lives of the others because in refraining from
laundering there is great anguish, actual life endangerment. . . .
From this it follows that even though their danger is not so certain
and the danger of the others is certain, nonetheless they need not
put themselves in potential danger for the benefit of their friends.
And the sages disagree only because they feel that there is no sig-
nificant danger in refraining from laundering.

The comment of the Zer Zahav differs from what we have seen already seen in one
important way. For him, the disagreement between the Bavli and the Yerushalmi, as evi-
denced by this passage from Nedarim, is not at all contingent on whether the law follows
the sages or Rabbi Yosi. Both agree that one need not endanger oneself for the benefit
of another. Their dispute is over a question of realia, viz., does refraining from launder-
ing have such potentially dire consequences. The very matter that the Netziv found
unlikely to be the source of their disagreement becomes for the Zer Zahav the very
essence of their dispute.

The relevance of our passage to our discussion also comes up in the context of the
comments of commentators on the Shulhan Arukh. Karo wrote:**

DI9K? IR AN 2102 MIRND X7 W1 A2 ORI NIA 72 oD
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If they had ordained for her (a nursing mother) an appropriate
amount of food, but she craves eating more or eating other foods,
some claim that the hushand may not prevent her on the grounds
of the danger to the child because her bodily discomfort takes
precedence, while some claim that he may stop her.

The first view alluded to is none other than the Rambam. He is very clear on the sub-
ject, saying:*® 2301 7237 NI [W]MI?1 20¥% 9120 H¥aT PRI IRINW 718 93 L.0PIX I 7
07 1913 WEW — “She may eat. . .whatever she wants, and her husband may not stop her
by claiming that the child will die, because her physical discomfort takes precedence.”
There is no ambiguity in the Rambam’s wording either. The passage implies a confict

*7Zer Zahav, Comment 21, to Kelal 59, no. 38. See above, p. 261, where we have already quoted the passage
from the Sefer Issur ve-Hetter.

“FEven Hakzer 80:12.
#>M.T. Hilkhot Ishut 21:11.
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between the death of the infant and the bodily discomfort of the mother, and the stance
of Maimonides does not seem unclear. Its clarity, of course, does not eliminate surprise.
In the comments of the Bet Shmuel (Rabbi Samuel Phoebus, mid-seventeenth century)
to the quotation above from Even HaEzer, Phoebus quotes the Helkat Mehokek (Rabbi
Moses Lima, 1605-1658) and then offers his own reflection. The Bet Shmuel wrote:*”
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“For her physical discomfort takes precedence” — thus wrote the
Rambam. And the Helkat Mehokek wrote: “If [her eating] results
in potential danger to the child, and she experiences discomfort
but not danger, from where could one deduce that the child should
be endangered on account of her discomfort? And if she, too, is
endangered, I do not know of anyone who would disagree that
under those circumstances her life would surely take precedence.”
And it is possible to say that even though the child is potentially
endangered, nonetheless it is permissible for her to eat, as we find
in the Talmud, Nedarim 80, that the laundry of a city takes prece-
dence over the lives of another city, even though [refraining from
laundering] causes only discomfort. However, it is Rabbi Yosi who
holds this view there, while the sages disagree with him and affirm
that the lives of the others take precedence. And on what basis did
the Rambam decide according to Rabbi Yosi.

The Shulhan Arukh had given two views, one permitting and the other forbidding the
mother from eating more than had been stipulated as her need. That, of course, implies a
dispute. The Helkat Mehokek is in a quandry because he cannot understand the grounds
of any dispute. If the child is potentially endangered and the mother suffers only discom-
fort, surely the child should take precedence, and there should be no dispute. If both the
child and the mother are potentially endangered, the mother should take precedence, and
there should be no dispute.

The Bet Shmuel, without having to say so, surely agrees with the final point of the
Helkat Mehokek. He offers, as well, an answer to the first claim of the Helkat Mehokek.
The sugya in Nedarim contains an example of the discomfort of one potentially supersed-
ing the life of another, if one adopts the view of Rabbi Yosi. That, says the Bet Shmuel, is
what Maimonides seems to have done. The problem he has with this is his inability to see
what basis the Rambam would have for such a move.

The sugya we are analyzing is cited as the source for the Rambam’s view, provided that
Maimonides decides according to Rabbi Yosi. That is what Maimonides did, and that is the

#*We will not go into a long digression on whether pain and discomfort ever supersede the life of another.
Surely, though, it would follow by 7m 2p that for anyone who would allow pain to supersede the life of
another, Nwp1 N1o0 o0 surely would. We have already made passing reference to the question of pain, above
p. 267, and n. 249. See, too, in Rabbi Ovadiah Yosel’s article, p. 34.

*"Even Hakzer, sec. 80, par. 15.
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underpinning of that view in the Shulhan Arukh. Even if the Bet Shmuel can find no jus-
tification for Maimonides’ doing so, we have seen several justifications above. So, here
again, our sugya becomes the evidence that the Bavli disagrees with the Yerushalmi. If we
can say that Maimonides was motivated in his decision regarding the nursing mother by
any of the proofs offered above as to why the view of Rabbi Yosi should predominate over
the view of the sages, we can understand well why Maimonides makes no mention in his
code of a requirement potentially to endanger oneself for the benefit of another.

There are some, however, for whom this view in the name of Maimonides is so
astounding, that they must find some other explanation of the Nedarim passage which does
not leave Maimonides claiming that the personal discomfort of one supersedes the life of
another. If one could find such an approach, and if one continues to affirm that what is
true of discomfort is also true of W1 MIPD POO, our sugya might no longer be evidence of
a disagreement between the Bavli and the Yerushalmi.

One such approach redefines the way we have understood @>nX »n — the lives of
the others — until now. Thus far, we have taken the words literally, and understood Rabbi
Yosi to be allowing their lives to be forfeit, while the sages have alfirmed that their lives
take precedence. The author of 2°X71K7 0°X1n *03*** understands that 7> %¥ 7% wsK
R OIpn? 1997 IR IR 17ymen pNoTR MW — “It is possible for them, with effort, to use
another spring or to go elsewhere.” Under such conditions, Rabbi Yosi allows the con-
venience of the original city to override the convenience of the other city, even though
for one it is a convenience relating to their laundry while for the other it is a convience
relating to their drinking water. Similarly, Rabbi Pinhas ha-Levi Horowitz wrote:*” "2
awn 19H°W IR NIAR YM 0 KA 0919w RHR NIART OV 71100 woa v XD annt — It
seems that there they are not dealing with a case in which there is real [life threatening]
danger to the other city because they can bring water from some other city or leave
there.” Also, Rabbi Moses Feinstein wrote:*”
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We are not dealing there with a case of real life endangerment, for
Rabbi Yosi would never say that their laundry would take prece-
dence over the lives of others when there is real life endangerment.
.. .What’s more, if there were real life endangerment in laundry,
how could the sages disagree [with Rabbi Yosi,| because there is no
difference between life endangerment resulting from [absence of
water for] drinking and life endangerment resulting from [not

doing the] laundry.

Finally, Professor Saul Lieberman wrote®' w7 n1we1 N1d02 071272 XY RLWD — “It goes
without saying that we are not speaking about real life endangerment.”

For all of the above, the dilemma presented by the view of Rabbi Yosi is ameliorated.
One must admit, however, that the language of the text of the Talmud does not so easily
lend itself to that meaning. But, assuming this understanding, our passage in Nedarim is

** Judah Leib Maimon ed., p. 34.

PI71IAR DILIP DY ,AIRYD D0 T1 TR P K37 712103 700 (Warsaw, 1861), in the 1710 07039p, sec. 80, no. 12.

" Iggrot Moshe, Yoreh De’ah, pt. 1, no. 145, p. 288a.

T Bava Metzia 11:33, p. 127 in the 93pi w11 to line 112. See, too, the TR 282 in Tosefta Ki-feshuta, p. 326.
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silent on the issue under our discussion, namely, whether one must put oneself in jeopardy
for the benefit of another.

There is another small group that reacts to the decision of Maimonides in the nursing
mother case in a way that rejects his having deduced his decision from the Nedarim sugya.
This approach posits that the nursing mother might endanger herself if she does not satisfy
her craving. If so, her potential self endangerment takes precedence over the potential endan-
germent of the child, and that is why Maimonides says that the husband cannot stop her.
Rabbi David Oppenheim is one who adopts this view. He wrote:*” 5oRM NTIRNT RIVE O3
nytd by o7y 197 ....('23 R”¥ R”D §7) NI2INDT 0”"W2 RAW RI2IW RN°RTD 7100 "5 XONK
DITIR 71973 IWET 2N0W 07277 — “Even the discomfort of food craving can lead to [real] dan-
ger, as the examples in Ketubbot 61a and b** show. . . .And, perforce, that must be the view
of the Rambam when he wrote that her bodily discomfort takes precedence.” The same view
is espoused by Rabbi Pinehas Toledano™ 7%°2:72 2159 177 72517 ...712 711137 DR K901 X2 OX
”11150 ppo” *1°% — “If we do not fulfill her craving. . .this ‘disease’ is likely to result in ‘poten-
tial danger.” This explanation would surely explain why Maimonides decided as he did. It is
also not an entirely untenable (though not entirely smooth, cither) reading of his words. It
does leave very difficult to understand why the Shulhan Arukh would record a dispute about
the matter, however. And finally, according to this explantion, there is no relationship at all
between Maimonides’ decision in the nursing mother case and the sugya in Nedarim.

In the final analysis, then, we have again made a reasonably strong, but not decisive,
case that the Nedarim passage, at least as understood by the She’eltot and possibly under-
stood by Maimonides, demonstrates that the Bavli rejects the view of the Yerushalmi that
one must endanger oneself for the benefit of another.

Thus far, then, we have seen and analyzed four sugyot from the Bavli, and several
decisions of the Rambam. Each of the four was understood initially to imply that the
Bavli disagreed with the Yerushalmi. For each, that argument was clearly defensible.
However, each of the four, some more strongly than others, could be understood dif-
ferently. At a minimum, they could be understood in such a way that there was no con-
flict between the Bavli and the Yerushalmi, because the Bavli was silent on the matter;
and two of them were understood by some to imply even that the Bavli agreed with the
Yerushalmi. Of the four, the sugya from Sanhedrin 73a seemed to provide the most
convincing proof of a disagreement between the Bavli and Yerushalmi, but even it is not
absolutely conclusive. Additionally, it is good to remind ourselves that even the
Yerushalmi itself is not so clear. Though the Hagahot understands it to imply an obli-
gation to jeopardize oneself, it may be that others disagree with that explanation, see-
ing the behavior of Resh Lakish not as a reflection of mandatory behavior, but as an
act of piety.

There is one final sugya which we shall deal with. Unlike those we have already
seen, however, this one is quoted originally to prove that the Bavli agrees with the

029790 TV TOR Por 717 5’wa 7w (Jerusalem: Machon Hatam Sofer, 5735), p- 13b.

**That very sugya, in which Rav Ashi apparently puts himself at risk by sticking his finger in the king’s food
for the bene ||t of Mar Zutra, is raised by Rabbi Ovadiah Yosef (p. 40) as pe rhdpa mdnalmé at least lhat
one is entitled, if not obligated, to jeopardize himself for the benefit of another. Rabbi Yosef himself
rejects the claim that this sugya really proves that. First of all, the sugya makes clear that Rav Ashi saw
that something was wrong with the food, and thus was probably not endangering himself. Secondly, Rav
Ashi was known to be a friend of the king, and his act would not have endangered him. Rabbi Chaim
Heller also mentions this passage as a possible proof, but concludes his reference with nn7% w». He does
not, however, actually provide the i1on47.

*See reference above, n. 268. This point is made there on p. 27.
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Yerushalmi. Rabbi Baruch ha-Levi Epstein, the Torah Temimah, wrote the following
regarding Lev. 19:16 — 791 07 2v Tmyn &7

OIR 27 OX PR OW DPINRDY 72T ..173N 0 »7INa oY)
WDOKRI L7100 KT AN DX P°RIR 07D 7150 pOda MY 0215
TV Awym YR 372 M7 TTARD 712 2INT PRI NXp RO
IR T2 R ,ROTT 12 K27 717 W IR LN1IIT DR PUIA AW
37D 7371 ... TV N1 10w KR, 0D HY 13pY 11,10 DX Y
TIW ROIT 12 X1AT 7 HY TR NITARD NIIPR 19321 /2 770 NN
Y Sw 3N By 3RYn Anon 77207 21097 R¥N1 L0013 TN
71,7350 PR TR P 0INR 21997 ,0°013 AW {1°3 7150 Do
XTI 1720 2°¥A% 7D 7100 POO2 XY 0°1577 DIR 2MIMAT NIAM
W AR DITIRT [P PP PR MW 12 W KYT vIWDT L7130

SR wYn

See Hoshen Mishpat, no. 426. . .and in the Bet Yosef and other
Aharonim there is investigation of whether one is obligated to
put oneself in potential danger in order to save one’s fellow from
certain danger. And some proof of such an obligation can be
brought from the aggadah of Berakhot 33a: It happened once
with a lizard that was injuring people, that they came and told
Rabbi Hanina ben Dosa. He asked them to show him the lizard’s
hole. He put his foot on the hole. The lizard came out and bit
him and the lizard died. . . .Now in the third chapter of Ta’anit,
24b, and in several other aggadic passages, it is said about Rabbi
[Manina ben Dosa that he was experienced with miracles.
Therefore, standing on the hole of the lizard was [only] potential
danger for him since he was accustomed to miracles, while for
others it would be certain danger. Thus this tale proves that one
must put oneself in potential danger in order to save another
from certain danger. And it goes without saying that one may not
object to deducing something from this passage on the grounds
that one ought not deduce matters of legal behavior from
aggadah, since this incident actually happened.

At the end of this passage, the Torah Temimah rejects the potential objection that might
be raised at its use in the first place, namely, that it is an aggadic statement which cannot
serve as a legal source. He rejects that claim because the passage is a record of a real event.
The essence of the proof is that since Rabbi Hanina ben Dosa was no stranger to miracles,
putting his foot on the hole was only a potential danger for him, and his action provides evi-
dence that one is obligated to do so for the benefit of others who are in certain danger.

The proof of the Torah Temimah is rejected both by the Ziz Eliezer’™ and Rabbi
Ovadiah Yosef,”" on the grounds that for Rabbi Hanina ben Dosa there was no danger at
all because he was accustomed to miracles.””® Rabbi Waldenberg makes an interesting addi-

5 Torah Temimah to Lev. 19:16, no. 110.
*Vol. 9, no. 45, par. 6, p. 181b.
TP, 41,

**This could also account for other acts of sages that seem to rely on the miraculous. See Ta’anit 20b, 21a, 25a,
and Kiddushin 29b.
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tional comment to the effect that this claim must be correct, or else we must consider the
danger to Rabbi Hanina to be certain, not just potential. Supernatural factors can never be
used to change the status of real dangers from certain to doubtful. If one is not certain that
he merits a miracle being worked for him, he must refrain from any danger which in the
natural world would be considered a certain danger. Reliance on the supernatural is ac-
ceptable only when one is certain of one’s merit.

We end this set of analyses inconclusively. We cannot prove definitively one way or
the other regarding the view of the Bavli, though we incline to believe that it seems to
disagree with the Yerushalmi. We note, however, that none of the passages dealt direct-
ly with the issue, but only by implication. We turn our attention, then, to the one posek
whose direct words on this subject become the focus of attention of almost all subse-
quent poskim, the Radbaz (Rabbi David Ibn Abi Zimra, 1479-1573). First, the question
that was addressed to him:*"”

HRIWL YW MR OX 2IND MORIW 77 DY NYT JYTIR 2100 NORY
W2 ,7130 XIS NOBR IR 1N N CJPRW IR 2R ppR 00 nan
PRI PRI NN PRI DORIT N2RD PRRR MY 20w DmIR
DI RPYL WIBMY NAW2A 7157 NI PrYI WA (27Y A7) 17Y3
71737 R12° ROW .X? IR 13X KT YAWH X090 X322 RPYT OPIWT
107 NPT X7 AMIR T MR 2R PRW 70000 N3 301 7P
MIPD 157 ANTNW 1T PR NIWT 210N ANTIW MR 2R WDl MIpD

77 OYY 5V TIN0? W1 OR NYT? NY¥77 2Wwol

You asked me to express my view concerning what you found writ-
ten, viz., that if the ruling power said to a Jew: “Let me cut off one
limb, from which you will not die; or I will kill your fellow Jew,”
that some say that he is obligated to allow the limb to be cut off,
since he will not die. And the proof [for that view] comes from
what is said in Avodah Zarah (28b), that one who experiences eye
pain on Shabbat is allowed to apply salve. [And that permission] is
explained on the basis of the fact that the eye muscles are con-
nected to the heart [and would endanger one if he did not take care
of the eye]. The implication [of the reason for the permission] is
that for some other limb it would not be permissible [to violate the
Sabbath]. And now our case can be answered by M 9p: If the
Sabbath, which is strict insofar as it is not superseded by other
limbs, is superseded by [a limb which, if not tended to would
cause] life endangerment; surely other limbs, which are supersed-
ed by the Sabbath, should also be superseded by life endanger-
ment. And you wish to know if one should rely on this reasoning.

The opinion which the Radbaz’s questioner cites comes almost verbatim from the late thir-
teenth-early fourteenth century Italian kabbalist and halakhist, Rabbi Menahem Recanati.*
He mandates that one must allow a limb to be cut off in order to save the life of another, pro-
vided it is not a limb whose removal will result in certain death. Recanati reaches that con-
clusion on the basis of a qmm '7|7, based on the Gemara in Avodah Zarah. From the Gemara
it follows that one may tend to his eye problem on Shabbat only because failure to do so

(23 49R) 17570 0 /3 PN 1770 N
YSee ¥7N "D ,PLIRP*T PO,
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would endanger him. If failure to tend to some other limb would not endanger him, he may
not desecrate the Sabbath for that limb, even though he might lose it. Surely, then, it follows
that one must forfeit such a limb for the benefit of another, since saving the life of another
supersedes even the Sabbath, even though saving that limb would not. It is to this argument
that the Radbaz is asked to react by his questioner.

Almost every line of the response of the Radbaz is important. We shall quote the entire
responsum, in sections. We shall number the sections in the English translations.

12w N2WT 72X n1oob o mawn v '["l’? 5ax NITON N 7 WD
X7 X°2°W HaR L,Naw nmIT 92X NIOD "R '[D’D'?'l RODWH SNXRT 01X
JAymw RS 17020 10m 1PHY 03IRT

1. Response: This is an act of piety, but as a matter of law, there is
a rebuttal. What distinguishes the case of the endangerment of a
limb on the Sabbath is that the danger came from Heaven, and
therefore, the endangerment of that limb does not supersede the
Sabbath; but we have never heard of a requirement to bring such
a danger on himself for the benefit of his fellow.

First, the Radbaz defines the act of sacrificing the limb in order to save the life of the
threatened person an act of piety. There can be no question that the term n17°01 077 inti-
mates both approval and praise. However, the 92m71 % which led Recanati to posit the sac-
rifice of the limb as mandatory is flawed. The essence of the argument of Recananti was
based on a comparison to a person’s obligation to forfeit a limb, the loss of which would
not kill him, in deference to the Sabbath. Radbaz’s answer is that in the Sabbath case the
obligation to forfeit the limb stems from the fact that God Himself has endangered it. The
person himself had nothing to do with it. It would be erroneous to conclude that because
one must forfeit a limb in a case where the danger is already existent one must also “chose”
to forfeit a limb in a case where the danger to it is not already there, not from Heaven.
From this statement of the Radbaz it would follow that the halakhic evidence which proves
that one must sometimes submit to danger not of his own making is insufficient to compel
the halakhic conclusion that one must ever bring danger upon oneself. Allowing one’s limb
to be cut off in order to save another is a laudable act, a pious act, but not a required act.

RX® RPW 12 719N IWIT PRY D7YR 12X NN 0T DY XYY,
XMT R®?*T DL PRID 11°2A0 07T DU ORI NN 7277 07 mn
NI TR DX TWIOW T DY Ndw TR NPKRI PIRT DL PRI 1T
YR 72X DIR2 T7 PR I .NPW TV 2 9D R¥NM 07 0On XX NPT

JNIR 15N OR W7 ,]TIRD

1. Furthermore, perhaps the act of cutting off a limb the loss of
which does not entail death will result in sufficient blood loss to
cause death; and on what basis would one conclude that the blood
of the other person is sweeter, perhaps his own blood is sweeter.
Indeed, I have witnessed the case of one on whose ear were made
thin lacerations in order to remove blood, which resulted in such
profuse bleeding that he died. And there is no thinner organ on a
human [and yet we see that even it can result in death], and sure-
ly [such danger] would exist if one were to cut off the ear.

Beyond the fact that the 2m '?P does not work, the very premise that the limb can be
removed without putting the person in potentially life threatening danger is questionable.

286



ROTH ORGAN DONATION: LIVE DONORS - KIDNEYS

Even the simplest surgery can result in uncontrolled bleeding and cause death. And if that
can happen even when one is not intending actually to remove the limb, how much more
can it happen when that is one’s intention. Surely one might have to take such risks for
one’s own health, but there is no halakhic basis to a claim that another’s life is more
important than mine. Thus, I could be under no obligation to put myself at risk, even
potential risk, that could result in my death.

ART IRY ORI ,NAWT DR WYY 7270 1°129KI RIT ]9V NAWH 797 NI
77350 12 wow >3 ¥ 127DR RIMX 737 70N NINW K?1 — 02 N XIP
DY WXy 0nY 20 IPRW 1IN MRN L,NAWT DR PO PR

JPI2°R N30 K2 2aR L1912 129%% 2907 279K 0N

1. Furthermore, what distinguishes the Sabbath case is that one is
duty bound to observe it with all of his limbs. And were it not for
the derivation from “And live by them — rather than die for them,”
one would have held that one should refrain from desecrating the
Sabbath even for a dangerous disease. Could one possibly make
the same claim regarding one’s fellow, for whose benefit one is not
obligated to forfeit one’s own life? And even though one is obligat-
ed to forfeit one’s money to save him, one is not obligated to put
one’s limbs in danger.

It would probably have been better to have part 1 after part 1, since it, too, offers a
rebuttal to the 7M1 92 of Recanati. The argument of part 11 is as follows: It is not self-evi-
dent that the Sabbath should be desecrated in life-threatening situations. Indeed, were it
not for the midrash on the verse “And live by them,” which interprets the verse to mean,
“Don’t die by them,” there would be no grounds to make such an assumption. In other
words, we need the Torah itself to teach us that the maintenance of our lives takes prece-
dence over the commandments of the Torah. But, unlike the case of forfeiting one’s life for
God, it would never occur to anyone to think that there is an obligation to forfeit one’s life
for another, since one’s own blood may be sweeter than his. Indeed, we need a special
scriptural derivation even to learn that one must sacrifice one’s wealth to save the life of
another. Surely, then, there could be no argument to compel one to sacrifice one’s limbs
for the benefit of another.

TIPW IR AR T DI WNY T2 PRI TP IR PwNY PRT M
53 L,Vp T PWNY PR NIPID M1 RDWM L17P PR PIORD TR
23X n>nn 1w

v. Furthermore, one may not impose punishment on the basis of
an argument by 9 %p.""" And there could be no greater “pun-
ishment” than cutting off one’s limb on the basis of a 92m1 %p. Now
if one cannot even impose lashes on such a basis, how much more
so the cutting off of a limb.

Even if the amm1 5p offered by Recanati were solid and irrefutable, it could not become
the basis for an actual decision that involves removing somebody’s limb. Removal of a limb
falls into the category of w11y, and cannot become mandated by a Wm1 %P argument.

XMW WWN 37 DK, DN 1710 YD NN YED 77K 717007 10
7921,1°Y NN P w1 X2 1Y NNN Y AR 77001, 010 77197 7Y

M See Sanhedrin 54a, 73a, 74a.
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v. Furthermore, the Torah says:*"* “A wound for a wound, a burn for
a burn,” and even so the sages were concerned that an actual burn
might result in death. And since the Torah said: “An eye for an eye,”
and not “An eye and a life for an eye,” the sages mandated that [the
law is fulfilled by] monetary compensation.”™ And it is clear that the
danger of death from a burn is far less likely than from cutting off
a limb, and still the sages were concerned about it. Surely, then, it
is so in our case. And know how serious a limb is [to the sages], for
they permitted the violation of all rabbinic prohibitions on the
Sabbath, even by the Jew himself, in order to save it.*"

This section of the Radbaz’s argument provides additional proof of the lengths to
which the law goes to protect even limbs which would not automatically result in loss of
life if lost. The demand of the Torah is, “An eye for an eye, a wound for a wound, a burn
for a burn” When the sages stipulated that monetary compensation replace the literal
fulfillment of the Torah’s mandate, the motivation was to protect against possible life
endangerment. Even though the inflicting of a wound or a burn on a person is not like-
ly to result in that person’s death, surely less likely to do so than the removal of a limb,
the law is concerned even for the unlikely. Compensation replaces literal fulfillment of
the law in order to prevent accidental and unintended loss of the limb. Limbs are very
important, even to the extent that rabbinic violations of the Sabbath are ignored in order
to protect them. Surely, then, there can be no requirement to sacrifice a limb for the
benefit of another, since, even though perhaps unlikely, such an act could lead to the
endangerment of one’s own life.

DX ©°30m 1P 1NN CLBWAW PIXI VI °377 7T PN3T NI
IR WY DR RPO? OIR OPW ANYT DY a5y PRI .XI120M Pown
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vi. Furthermore, it is written:** “Its ways are ways of pleasant-
ness.” That implies that the laws of our Torah must agree with
common sense and logic. And is it logical to think that a person
would allow another to blind his eye or cut off his hand or foot
in order to prevent the killing of his fellow? Therefore, 1 see no
justification for this as law, but only as an act of piety. Happy is
he who can fulfill it. But if there is any danger of a life threat-
ening type, such a person would be a “foolish saint,” for his

2 Exod. 21:25.

5 Bava Kamma 84a.

#4On this complicated subject, see Orah Hayyim 328:17.
35 Prov. 3:17.
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doubtful danger supersedes the certain danger of his fellow. This
is my opinion.

Tinally, the Radbaz argues that positing such a requirement is counterintuitve, and
violates the premise that the laws of the Torah must be reasonable and logical. It is sim-
ply not reasonable to demand that one allow the cutting off of a limb of his even in order
to save the life of another. It is not a demand that most people will find acceptable and
reasonable. A pious individual might be able to accept this, and blessed would be such a
person. Then, as almost a post script, the Radbaz adds that if by doing so one puts one-
self in the position of even doubtful life threatening danger, he would be a “foolish saint”
for doing it.

The following conclusions would seem to follow from the responsum of the Radbaz:

1. There is no halakhic obligation to allow the amputation or removal
of a limb, even to save another from certain death.

2. It is permissible to allow it, even though it puts a person in n130
12X, and that one who does allow it is praiseworthy, acting from
DNIT°0n NN,

3.A person who allows it is a “foolish saint” if the act engenders
NIws1 NIOD PDU.

Clearly, somehow the Radbaz is distinguishing between 92X n130 and w91 n1d0. Two
things, however, complicate a clear understanding of the view of the Radbaz. First, does
labeling a person as a VW 7°01 imply that the act is forbidden; or does it remain a per-
missible act, intimating only that the person is a fool for having done it? Second, how can
we really distinguish between 72X n120 and w91 N1J0 in any reasonable way when the
Radbaz himself, in parts 11 and v, makes the claim that even the most ostensibly “safe”
actions might involve life endangerment?

Surely the Mishnah is not too fond of a W 7701, listing it among those who destroy
the world.”"® When the Bavli gives an example of such a “foolish saint,” it is embodied in
the case of man who refuses to save a drowning woman because it is improper to look upon
her"" The Yerushalmi gives as its example one who refuses to jump in the water to save a
drowning child without first removing his tefillin, fearing that the water will erase the
parchments, while the child drowns in the meanwhile.”* The Radbaz himself uses the term
elsewhere to define one who refuses to desecrate the Sabbath in a case of Mwo1 P’ In
these cases, it seems quite clear that we would define acting as a “foolish saint” to be for-
bidden. If we apply this to our case, it would follow that for the Radbaz it is permissible to
donate an organ when the act does not endanger the life of the donor, and forbidden to do
so when the act does endanger the donor.

Having said that, the relevance of the second complication raised above becomes all
the more critical. The Ziz Eliezer addresses the issue:™

%16Sotah 3:4 (20a), and reading 021 *29m rather than as appears in the Mishnah in the Bavli, 021w *%an. Of
course, even the latter reading is anything but favorable.

7 Sotah 21b.
"), Sotah 3:4, 19a. Quoted by the Tosafot, Sotah 21b, s.v. >>1.
19,(10) V9P PR 70 /T PPN 1727 N

Vol. 9, no. 45, par. 11. See, too, vol. 10, no. 25, ch. 7, par. 5, p. 127a, b. | admit that I am ignoring a dis-
tinction that Rabbi Waldenberg makes between internal and external organs. Nonetheless, his basic dis-
tinction stands.
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In truth, some thought is required to determine when it should be
considered an act of piety and not the act of a foolish saint, since
the Radbaz went to some length to explain that all limb removal
entails danger to a person. . . .So one must say that the view of the
Radbaz is that if one comes to ask, we must define all limb removals
as entailing potential danger. However, we should not be overly
zealous [to discourage or forbid| with one who wishes, of his own
free will, to donate an organ the loss of which will not cause certain
death. . .and we should say to such a person that the act is not one
of a foolish saint, but rather constitutes the highest level of acts of
piety. . . .But if [experts] determine that the act entails significant
potential danger, [the donor] would be a pious fool, since his case
of doubtful danger supersedes even the certain danger of the other.

Rabbi Waldenberg treads a fine line. But he is forced to do so by the responsum of the
Radbaz. The term 77w 7701 seems to have a fairly clear meaning, and implies more than
simply discouraging one from taking an act. And the Radbaz does go to lengths to make
clear how potentially life threatening all organ removals can be. Yet, he also does define
the act of the donor of a limb for the benefit of another as an act of piety. Since it is rea-
sonable to assume that the Radbaz is not contradicting himself within a single responsum,
the solution of Rabbi Waldenberg is not unreasonable. There is always the possibility that
a life threatening situation could arise, even in the “safest” of procedures. One who is wor-
ried about that possibility may rest assured that the law does not require him to donate an
organ, even to save the life of another. However, when that possibility is more remote than
real, the act of donation is a highly praiseworthy act of piety. When that possibility is more
real than remote, a person would be a foolish saint to put himself in that position, and
should even be instructed not to do so, since being a W 7701 is actually forbidden, no
matter how pure the motivation.”

Rabbi Menashe Klein®™ even raises the possibility that there is no conflict between

*'Rabbi J. David Bleich, Contemporary Halakhic Problems, vol. 4, p. 279, n. 20, has a different approach. He
prefers to understand that 71w 701 in the context of the responsum of the Radbaz means foolhardy, but dis-
cretionary and not forbidden. He reaches this possibility by contending that the claim p»10 71°79>7 X177 2> *n
DY) P10 71T RMT K97 ,°DB becomes an imperative only when “the danger to one’s own life is greater or equal
to the danger to the person in need of rescue.” If there is real danger to the donor, but it is not greater than
the danger to the one in need of rescue, the donation may be foolhardy, but it is permissible. Rabbi Bleich
offers no proof to this claim. Furthermore, the Radbaz raises the *5v pp10 777 X197 X127 argument in section
I1, where the ostensible danger to the donor was far less than the danger to the person needing rescue. Bleich
would have to say that there the claim merely allows one to refuse to donate, but does not intimate even that
the act was foolhardy. But I can see no place in the Radbaz’s teshuvah where the degree of danger to the
donor versus the degree of danger to the one in need of rescue is raised or hinted at as a factor.

97y 0¥p 7 ,775W 0 /1 Por N1 Hawn.
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this responsum of the Radbaz and the Yerushalmi. The latter mandates jeopardizing one-
self for the benefit of another only when the saving party reverts, upon successful com-
pletion of his mission, to a state of no longer being in danger. But in the case of organ
donation, the danger into which the donor enters remains forever, since the organ will be
forever gone. In such a case, even Resh Lakesh would not insist that one is duty bound
to endanger oneself.

Rabbi Moses Feinstein also expounds upon the responsum of the Radbaz.** On July
15, 1968, he reacts to it as part of a responsum on heart transplants. Rabbi Feinstein did
not have the actual responsum of the Radbaz before him, and referred to it through the
Pithei Teshuvah.”* While the actual teshuvah of the Radbaz is directed at answering the
position of Recanati, Rabbi Feinstein provides a theoretical basis for the Radbaz’s think-
ing. The reason one is not obligated to donate one’s limb is that the prohibition of x>
T7¥n is not different from all other prohibitions. About all other negative commandments
the law mandates that one must expend one’s fortune in order to avoid violating it, but
there is nowhere indicated that one must go beyond that. Surely one need not give up one’s
life in order to avoid violating the prohibition. One might wonder whether losing a non-
life threatening limb is in the category of life or money. The Shakh*® contends that one
need not give up a limb in order to prevent violation of a %Y. Thus, the logic of the Radbaz
is that since it is permissible to violate a XY rather than lose a limb over it, it is possible
to violate the commandment of T17¥n X5 rather than lose a limb over it.

Even without having the actual responsum of the Radbaz in front of him, I'einstein
also raises the possibility that the law requiring forfeiting a limb rather than violating
the Sabbath might seem to belie his claim. And he gives exactly the same explanation
of the difference between the two as does the Radbaz himself, in section 1. So, con-

cludes the Iggrot Moshe:

P Y7 07 DY TImYn K97 XD Dyw 1rxn X5w AnRn 172777 1210
120 xR MaxR NNk 03 2 PEW 7N PIXD Hon I
JTD WA 1?2 12 PR 7IR? IRWA 1R 7R RP2T 2700 IPRY

a0 PR °awa 1A IR 21 IR 1971

The Radbaz holds that since we find no indication that the nega-
tive commandment, “Do not stand idly by the blood of your fel-
low,” is any more strict with regard to being obligated to cut off a
limb in order not to violate it than any other negative command-
ment in the Torah, [it follows] that it is not mandatory. For we can-
not apply such a novelty to this commandment against all others
without evidence. Thus, one is not obligated to sever a limb in
order to save another.

The argument of Rabbi Feinstein is quite substantive. There is no indication that
TIyn XY is different from other 7187, so why should this mitzvah demand a measure of
sacrifice that no other negative mitzvah demands, or gets. The problem which Feinstein’s
analysis leaves him with is that it could push him to claim that not only is it not required,
it is forbidden. After all, we do not usually permit one to sacrifice a limb in order to pre-

SR 2737 Y 7T IV, T79p 20 /2 PR, YT 771 ,AWwn NIAR 07w, An answer very similar to the one which

Rabbi Feinstein gives is also given by Rabbi Aryeh Leib Grossnass, Xy 279p 97,02 70,2 pon , % 2% n"1w.
“Yoreh De’ah 157:15.
**1bid., par. 3.
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vent the violation of other negative commandments. We tell them to violate the com-
mandment instead. He avoids that conclusion by assertion that 373w A% 1121 w1 22>
DXIW n WH1 PXY D”OYT 137 OO MEY 021577 NI 7 IX? MR P71 ®IT — “To save
the life of one’s fellow, even though [that obligation stems] from a negative command-
ment, it would be permissible to put oneself in potential danger, since the life of
another Jew will be saved.”*

Rabbi Isaac Jacob Weiss also affirms that the right to donate exists, and that the dis-
pute between the Hagahot Maimoniyot and the poskim who disagree with him is only
about NX 97%> 77150 POOY MEY 013> DX XP1T 77 23[I] 7¥I1 DX INIM Y2AR LK IR TI¥ DR
7372 11°an — “Whether it is mandatory or not. But it is permissible. And all of this con-
cerns a case in which it is certain that the other will be saved if the donor puts himself
in potential danger”™

We have been analyzing a responsum of the Radbaz which seems to state very clearly
that there is no obligation to donate a limb, even if failure to do so will certainly cause the
death of another. While there is no obligation, it is an act of great kindness and piety to do
so, provided the donation does not put the donor in a situation of Nwn1 NIdD poo. If it
does put him in such a situation, he would be a 7V 7°01 to donate.

There is, however, another responsum of the Radbaz which considerably complicates
our ability to understand him. Indeed, on some level, this second responsum of his seems
to contradict the teshuvah we have been dealing with until now. Therefore, we must look
at the second responsum of the Radbaz.**

TIYN K2 By 721y Dxn )9Y] 2% 91001 H37 97 27m anow nn
,295 2ox¥mn 19n00w K72 X0TR 2% 130w oma R (v 07 By
IR IV RPY INIWN TPV 190 W YIVA P00 nnn Jw i 1130

SI¥1 07 DY TImYn XD DY M2y 190807 Ny 10 v Jd

1. When the Master [Maimonides] wrote:** “Whoever can save [but
does not save violates “Do not stand idly by the blood of your fel-
low,”] it refers to one who is clearly able to save without endan-
gering himself at all; for example, if one was sleeping at the foot
of a rickety wall and it was possible to wake him from his sleep,
but he did not do so; or, for example, that one knew exculpatory
testimony [concerning the other, but did not offer it], these con-
stitute violations of “Do not stand idly by the blood of your fellow.”

Maimonides wrote that 7¥7 07 2¥ Tmyn K7 5y 129 2237 &71 8% 91300 95 —
“Whoever is able to save and does not do so violates ‘Do not stand idly by the blood of your
fellow”” The Radbaz offers a straightforward explanation of this clause. It applies to cases
in which saving is certain and there is no danger whatsoever to the saving party, as, for
example, warning people to move from a dangerous location.

“*Rabbi Feinstein restricts this permission to certain saving of the person in need, when accompanied by only
potential danger to the saving party. He does not permit one to sacrifice his life, even if that sacrifice would
surely save another. That one may not do, even if the one who will be saved is a sage or a saint.

7P 0,11 PO (17w oPhwi) PRkt nnan nYw

#(r7>1) 275pn 79X 0,072 NMIWSY /71 o1 172717 n7w. All of part v of the Responsa of the Radbaz is
devoted to explanations of questions arising from the Rambam and the Hasagot of the Ravad, two hundred
and thirty-four such questions in all.

9,979 /51 /R PID ,WDI NHYI NXT N9k ,07amn

SM.T. Hilkhot Rozeah u’Shemirat Nefesh 1:14.
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After this clause, Maimonides paraphrases the end result of the passage in Sanhedrin,*"
mandating saving one from drowning or attack by animals or bandits, both by one’s own
efforts and by hiring help, if needed. He then adds a couple of other examples which do not
come from the Talmud, including them in the prohibition against standing idly by. The
Radbaz continues:

0°2 Y270 INIX X7 7139 ,77100 PHO NP 12 W7 199DR RPR 1223 17 K
2377 199BR ,7330 DO 17K 733 WOW Y7 70 IR 1YY 0°R3 O°VOY K
XOR 0 D2awa qwd1 K7 1012 PR 71230 1 XYW 120Ky 2% 20
0710Y YPw I2°DR XPR 9R°1°7 *727 7272 97 X1 1mmma 2°xa 200
173 IR 1793 K21 D 10 A X A7 PhY 02wnm 00w IX]
5932 10707 1573 31°a0 HY Hp XIW DIRA IR M2 YW IR WITIT
72 X97 ,[19XR 0°71272 RX°D 927 30°°0 K91 1292w mn 1oAY 170an
OXI 2°%71% 2%1 237 12°BR ,>73Y KP1 23901 RnPTT ORI 0910 1T

S¥ 07 5y TImyn 8L Dy 72y i’

1. And not only in the cases already mentioned [is one duty bound
to save], but even in cases where there is some small potential dan-
ger; for example, if he saw somebody drowning or attacked by ban-
dits or an animal — in all of which there is some potential danger —
nonetheless he is duty bound to save. And he is not exempt from
this responsibility even if he cannot save him alone. Rather, he
must save him with his money. And not only in such cases where
the danger to the one in trouble is clear and certain, but even if he
heard pagans [or informers plotting evil against him, or setting a
trap for him, and he did not reveal the information to his fellow and
tell him; or if he knew about some gentile or property confiscator
who was registering a complaint against his fellow, and he could
assauge him on behalf of his fellow to alter his intention, and he did
not do so; and such similar things, even in these cases where] the
danger is not as clear and certain, for perhaps they would rethink
their intentions and would not carry them out, nonetheless one is
obligated to save them, and if he did not do so, he is in violation of
“Do not stand idly by the blood of your fellow.”

One is obligated, says the Radbaz, to save another even when there is some small
potential danger to oneself. Normally, one can save a drowning person by throwing him a
rope. Usually, the danger to the saver is minimal. But, it could happen that he might fall
into the water, or be pulled in by the drowning person, and be endangered. Nonetheless,
he must take that risk. Furthermore, the obligation to save extends even beyond the cases
of immediate and clear danger to the person needing saving, like drowning or being under
attack. The obligation encompasses even cases in which one is privy to information about
plans which, if acted upon by those plotting them, would endanger one’s fellow.

Note that nothing in the first responsum of the Radbaz contradicts part 1 of this
responsum. The contents of this section are based on the Gemara in Sanhedrin. It already
anticipates the possibility of minimal potential danger to the saving party, and already
includes failure to act under those circumstances in the Tmvn x5 prohibition. The first
responsum may seem to be unaware of the Yerushalmi, but it cannot be unaware of the

#1734,
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Bavli. It is inconceivable that the intent of the Radbaz in the first responsum was to
exclude the obligation to attempt to save another who was drowning on the grounds that
one might be pulled into the water, because such an exclusion would contradict the Bavli.
Thus, in this responsum, the Radbaz makes clear that the obligation to save extends to
these circumstances.

But, the Radbaz concludes:

PRW KPR 17720 (10 7057 2Y TV X2w 731 R Y902 ww v 0
.17 wo1 %% PaR a3mn awa 7150 ook MRy 001377 27N
Yo7 onhwIPa RMOR 57,7782 21 77150 PED XPRT DIPH3A 19°DR
;177317 DR XA MY 7I0mY 270 11K ORTIT DX 1011 POOT DX 0PN
PMID T RMDTT NPT ORMT XY MONY 21 IR YW DO D)
011 KPR Y737 IR PO OX 23R MDY prId 7777 XMT X127 DY
SR 07 Py Tmvn XY By 72w ri X1 10n0° RY Xy 9300 DX

»Nans "Ny NIPYe AR

1. Be aware that refraining from saving the wealth of one’s fellow
is included in the prohibition, though one is not duty bound to put
himself in potential danger for another’s wealth. But one is obli-
gated to save the life of another, even when it entails potential dan-
ger, and that is what the Yerushalmi says. However, if the potential
danger leans toward certainty, he is not obligated to put himself in
such a position for another’s benefit. And even if the potential is
fifty-fifty, he is not obligated, for why would it be certain that your
blood is sweeter, perhaps his blood is sweeter.” But if the danger
is not even fifty-fifty, but leans toward saving without his being
endangered, one violates “Do not stand idly by the blood of your
fellow” if one does not save him. So it seems in my opinion.

Part 111 of this responsum goes considerably further than part 1. It obligates one to
save another even when there is some danger to himself, greater than the minimal dan-
ger indicated in part 1. The Radbaz distinguishes between levels of danger. He seems
to be saying that one violates T1¥n XY if he fails to attempt to save his fellow when the
chances are fifty percent or less that attempting to save him will result in actual
danger to himself. One does not violate T1yn x> if the chances of actual danger to
oneself are greater than fifty percent, and, as a result, one does not attempt to save the
person in danger.

Surely there appears to be a conflict between this responsum and the first. In part 11
of the first the Radbaz makes the case that even the most minor surgery can result in life
threatening danger. His example of bleeding to death as a result of a laceration on the
earlobe surely must be one where such a chance was less than fifty percent. And in part
v of the first responsum, where he talks about why restitution is made rather than literal
fulfillment of 731" NN 3°10 YX¥D NN YXb, it is also clear that the chances were less than
fifty percent that literal fulfillment of the verse would result in death. Yet, these arguments
led him to conclude that there is no obligation to endanger oneself at all, and that doing
so would be an act of N11on N7, Surely, though, if one did not do so he would not be
guilty of violating Tmyn XD, even though he would not be a 7°0n.

352951 PRID TT7T RMT XNDT 7DV PRI TTT RNTT MO OXMT :NIAY AW M2

“This must clearly be read: “Why is it certain that his blood is sweeter; perhaps your blood is sweeter”
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One might wish to argue that in the second responsum the Radbaz is explicating the
view of Maimonides, while it is in the first responsum that his own view is expressed. That
is highly unlikely, however. First of all, there does not seem to be anything in the language
of Maimonides that implies what the Radbaz says in part 1 of the second responsum.
Furthermore, many poskim reject the view of the Hagahot precisely because they thought
the Rambam, the Rosh and the Tur decided against it by ignoring it. Additionally, the
Radbaz does not link anything in part 11 of the second responsum with the language of
Maimonides himself, while he does do that in parts 1 and 11. Finally, the Radbaz actually
says that part 11 of the second responsum is based on the Yerushalmi. So, we must rea-
sonably conclude that the contents of the second resposum reflect the opinion of the
Radbaz himself,” creating a contradiction between the two responsa.

There exists the theoretical possibility that one of the responsa is intended to be a
retraction of the other. There is no hint to that, however. Besides, we could probably never
tell which responsum is the retraction!

Another possibility is simply to concede that the two contradict each other, and decide
which we would choose to follow on the basis of which we think the more compellingly
argued. This approach would leave part 111 of the second responsum at a great disadvan-
tage, since it is not argued at all, but merely asserted. What’s more, the Radbaz does not
identify the Yerushalmi which ostensibly is the basis for the essential claim of part 1. We
would have no choice but to identify it as we have assumed all along. And, in that
Yerushalmi passage there is no evidence whatsoever what percentage chance of endanger-
ment Resh Lakish accepted in deciding to go after Rabbi Ami.

A significant number of poskim who refer to the Radbaz as the source of their deci-
sions on our question do not refer to the second responsum at all. They appear totally
unaware of it. This is true, for example, of Rabbi Feinstein, Rabbi Isaac Jacob Weiss, Rabbi
Aryeh Leib Grossnass, Rabbi Pinehas Toledano, and Rabbi Menashe Klein. In his respon-
sum in volume 9 of the Ziz Lliezer, Rabbi Eliezer Waldenberg also makes no mention of
the second responsum of the Radbaz. There are others, however, who are aware of the sec-
ond responsum of the Radbaz, including Rabbi Waldenberg in volume 10, and it is to them
that we turn our attention now. Not surprisingly, of course, the premise which they all try
to substantiate is that there is no contradiction between the two teshuvot of the Radbaz.
The reconciliations take two different directions, and we shall focus first upon the direc-
tion taken by the Ziz Eliezer.

After spelling out the apparent contradiction between the two teshuvot, and quoting
the last part of section 11 of the second responsum in which the Radbaz distinguishes
between various percentages of potential danger, Rabbi Waldenberg wrote:**

N> 9% [LR O3 YT DR PRI NN DT ATIIW RO 0
D3 2% TR 79XAT PR 7011 KPR Y191 IR PDO2 PIw ,MPwIN
PR TR P11 9% pooIw 93 Har 11an nx a1 9% 01dh
>D21.°D0 PRI TPTYT R/MT RMAPT DO 1ARY WD 11017 123 2730

7727771 7272 DIND NP PR 7

The Radbaz explicitly clarifies his opinion, and even intimates
that it is the intent of the Yerushalmi. Only if the danger is less
than 50%, inclining toward saving, is one obligated to put one-

11t does seem reasonable to claim that the Radbaz saw no contradiction between Maimonides and what he
says in part 11 of the second responsum. I do admit that it is difficult to see how he reaches that conclusion.

%5 Ziz Eliezer, vol. 10, no. 25, ch. 28.
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self in danger in order to save his fellow. But whenever the dan-
ger is 50% [or greater], one is no longer obligated to put himself
at risk. Indeed, we say the opposite: “Perhaps his own blood is
sweeter.” In this way, there are no contradictions in the words of

the Radbaz.

The solution of the Ziz Eliezer to the contradiction between the teshuvot of the Radbaz
is to claim that the two complement and clarify each other, rather than contradict each
other. That solution is also adopted by several others: Rabbi Abraham Sofer Abraham,™
Rabbi Ovadiah Yosef,*” and Rabbi Moshe Hershler.**® And the idea that this distinction is
also implicit in the Yerushalmi also appears earlier than the Ziz Eliezer. Rabbi Haim
Benveniste wrote in 721737 N013:* PDO ORI *RTIT PR 1WA PDOT OX NITATT N12D7 127DX?
9¥AT DR 10 M3 IPRW P2 KPIT XIX ...2°0 PR 1191 — “Even according to the
Hagahot, one is not duty bound if the potential danger inclines toward certain or is even.

. .|He is obligated] only when the danger is less than even, inclining toward saving”” And
Rabbi Moses Schick wrote:** X9X 212w pD01 wnn 7130 WWwN2 KRR K2 "MW1 031 271
nIWwe1 Poo X3°% 2117 DY YR LIYMT DY Wwi XXT — “It is my opinion that even the
Yerushalmi does not refer to a significant danger or an even danger; but only to a case in
which there is usually only slight danger, but usually not significant danger.”

The motivation of these poskim to wish to reconcile the teshuvot of the Radbaz is both
understandable and commendable. It is eminently reasonable to assume that the Radbaz
would not contradict himself so blatantly. And if that is reasonable, there must be some
way to reconcile his teshuvot. The test of the reconciliation, however, lies in the ability to
apply it to the teshuvot in question. In our case, the distinction made by the Radbaz in the
second responsum is presumed to apply also to the first responsum. We would then have
to say that the W 7701 of the first responsum is one who donates a limb even when that
endangers him more than fifty percent. But to which level of danger can the category of
n17on N be applied? Since it is clear that N17°0n NI» refers to an act of piety, rather
than a dictate of law, it cannot be applied to a case of less than fifty percent risk on the
part of the donor, because according to the second responsum that donation should be
mandatory and not merely an act of piety. What’s more, as we have said above,*" in the first
responsum the Radbaz uses cases where the danger is less than fifty percent to prove that
there is no obligation to donate, while in the second responsum those very cases should be
obligatory. Thus, the reconciliation proposed by the Ziz Eliezer, and the others, works well
enough to help us define a 7LIW 77017, but not well enough to help us distinguish between
an obligatory act and an act of piety which is not obligatory.

It is perhaps just such considerations that moved other poskim toward a different solu-
tion to the contradictions in the Radbaz. This direction differentiates the two teshuvot in
such a way that they are dealing with entirely different subjects and ought not be compared
at all. This approach is formulated by Rabbi Moshe Hershler as follows:***

3 See n7pWN 10°1 7297, pp. 25-26, and cf. 27pwn 10°3,7°927, p. 34, and ,0"PW "0 MR NPT 07738 NV
7707 Y.

31 See 7797 /MY 77D 70 /3 pon ,AvT 797, and his article in 175-173 "0y /1 Sxw 207,
S ee T79p=172p /MY XHWN /2 1D ,ARIDN 191,

“’Hoshen Mishpat no. 426, comments on Beit Yosef, no. 1.

R LR T A1) »(17390 , WORPIIN) NIXD 37N by ?°w 0”77m 150

P, 294,

2 See above, n. 338.
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°1°1D 92X NPPY YOW XINT ...0T0° D27 TW 2N3 L.172TI nAwn2
YPWH 1I2TM1 ,NIWD1 N1d0? 01577 pHO[R](?) 12 70K 112°0 W
ww M 0P PR 031 ,119°07 27132 PN PR 3R nonn cahT
[3R 95 XOR DIpwh Do 2R IR 77987 21PW OO T OR 9737
015712 12 ORI VIV AN RIT 7T NRT AWIVA 93 12 9N WY
N30 7713 PRY {1°3 712 1130 2% 7%7 OX[7] ....NIWD1 NI20 pHDY

XM7Y NITON DT 7T M AN MWD

In the responsum of the Radbaz [i.e., the first responsum]. . .he
indicates a fundamental distinction. . .[namely,] that any removal of
an internal organ is dangerous, and it is forbidden for one to enter
into a situation of potential life endangerment. And his words imply
that the removal of limbs is not at all contingent upon level of dan-
ger, even the case where the danger is not significant or the danger
is even. Rather, nobody may put himself in potential danger regard-
ing an organ on which life depends, and is always considered a
“fool” [if he does]. . . .But if he wishes to save his fellow through
[limb donation of a limb on which life does not depend], it is per-
missible as an act of piety since it does not entail life endangerment.

Hershler’s assertion is that the responsa run on different tracks. The second respon-
sum, which distinguishes between levels of danger and posits a requirement even to endan-
ger oneself at times, refers to a danger which passes entirely when the saving is done. When
the saving party is done saving, he is no longer in danger and has reverted to his former
state. When one pulls another from the water, the danger to both ceases when the act is
completed, and both are as they were before the event occurred. Even in such cases there
is no requirement to endanger oneselfl if the chances are greater than fifty-fifty that the sav-
ing party will be endangered. The first responsum, on the other hand, does not indicate
any such distinctions precisely because they are inapplicable. Sacrificing a limb is differ-
ent because it is permanent, and because it always is potentially dangerous, even when it
seems to be not very dangerous. Nobody is ever obligated to donate an organ. Indeed, if he
donates one the loss of which is likely to cause his death, he is a “foolish saint.” If he wish-
es to donate one the loss of which is not likely to cause his death, he may, as an act of piety.

The same view is expressed by Rabbi Moshe Meiselman, who wrote:** 2anow mm
93X 70077 W°T D°pn2 5ax qax 70577 X3WHT QP2 RP17 A7 5a ,2717 AbRab vIIWST 172700
210 XD PRI NINR 72IWN2 20D MY 172777 — “And when the Radbaz wrote [in the
second responsum] that there is an obligation [to endanger onesell] when saving is
almost certain, that applies only when no loss of limb is entailed. But when there is loss
of limb, the Radbaz himself wrote in another responsum that there is no obligation.”

Rabbi Shaul Yisraeli also distinguishes between the two responsa.** He contends that
the first responsum considers the act as N17°01 N7 alone because there is no obligation
under T1mYN X? when the saving would entail either pain or suffering or the invasion of
the body in any way. The second responsum, however, would be included under T7vn x>,
because it refers to physical activity, effort, and difficulty, but not physical invasion or bod-
ily pain and suffering.

Y579 Y 2 T L,(R7AWN ,A12WINT 191 [PWI) IN1D7T 1957

*"We have quoted from this responsum above, p. 221. The way he distinguishes between the two responsa of
the Radbaz is made clear in n. 8 of that article.
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There is more to be said in favor of this direction for resolving the apparent conflict
than there is in favor of the first direction. Assuming that the Radbaz is not just simply con-
tradicting himself is reasonable. After all, these two teshuvot, if seen as contradictory, are
fundamentally different from each other. It is simply unlikely that the Radbaz would have
changed his mind so radically, and left unstated that he had changed his mind. One of the
two should tell us it is a retraction of the other. Furthermore, the first responsum never
leaves the issue of limbs. It never distinguishes between percentage chances of saving or
endangerment. It never says that the absence of obligation regarding limbs does not extend
to other types of dangers. It simply ignores other types of dangers. And the second respon-
sum never mentions limbs or organs. Indeed, if the distinctions within it applied to limbs
as well, the Radbaz had a wonderful chance to make that clear in his conclusion, which is
where he introduces the factor of percentage of danger. It is possible that the responsa are
connected, but it is not probable.

Additionally, there is a common sense distinction to be drawn between subjecting one-
self to danger which passes and leaves one unchanged, and a danger which may pass, but
leaves one permanently changed; or, between a requirement to extend oneself physically
for the benefit of another, and a requirement to allow the invasion of one’s body for the
benefit of another. It does not seem implausible that the Radbaz meant just such distinc-
tions when he claimed that the demands of the law must seem reasonable and logical to
average people. It is reasonable that the law might demand of one to put himself in some
minimal amount of temporary danger in the anticipation that the danger will not materi-
alize and the person will return to his prior state. It is less reasonable to think that the law
would demand of one to subject himself to a similarly minimal amount of temporary dan-
ger from which, even if the danger does not materialize, he will not return to his previous
state of being. It is precisely because the latter is unreasonable to demand of average peo-
ple that the Radbaz affirms that acting in such a manner is an act of admirable piety, wor-
thy of praise, but impossible to impose.

We have been discussing two teshuvot the Radbaz at length. They have been the focus
of our discussion because they were the focus of discussion of so many of the poskim. At
the point we began this discussion, we had concluded that the talmudic passages raised as
relevant to the issue of endangering oneself for the benefit of another were inconclusive,
though some made quite strong cases that the Bavli did not require self endangerment.
Now we see that the first of the responsa of the Radbaz is exceptionally clear, and cogent-
ly argues against a requirement of self endangerment. It calls one who risks endangerment
for the sake of another a pious person, provided the risk does not pose a significant dan-
ger to his life. If it does, and the person yet undertakes it, the Radbaz calls that person a
oW °on — “a foolish saint” The second responsum seems to contradict the first by
requiring self endangerment if the chances of its actualization are less than fifty percent.
We have argued, however, that it is improbable that the two responsa, so widely different
on the surface, really contradict each other. It is precisely because they are so widely dif-
ferent that it is unlikely that the same decisor would have contradicted himself thus. One
possibility we entertained was that the second responsum fills in detail not clear from the
first. That is, that the two complement each other. That possibility seemed far less likely,
however, than the possibility that the two deal with different issues. Thus, at this point we
would say that the view of the Radbaz about self endangerment resulting from organ
removal or donation is as summarized earlier in this paragraph.

There is one other approach to the question of self endangerment for the benefit
of another that we should look at. It is espoused by Rabbi Eliyahu ben Samuel of

208



ROTH ORGAN DONATION: LIVE DONORS - KIDNEYS

Lublin, the Yad Eliyahu.** What is quite remarkable is that the Yad Eliyahu makes no
mention of the Radbaz whatsoever. He actually puts his conclusion right at the begin-
ning of the responsum:

7920 ,APYN3 DWW OTPIW OX 937 K17 ORI RPUY NYT DPIWY IR
,17Y DXOIT 17N DORMT DR W7OMY L, PIRT MY IR D00 TN 07w
12 ND°R K21 KT 9% PO 12°DR ONYY D157 DPRWI DIKT
77991 IR HX237 WD 170 IPR PPXMT OR IR ...772 ORTIQ IR DO

7877 DX NP0 N7 X2 OX 207 19K 22X 19XY 0°1372 1NN

In my opinion, the basic law in this matter is thus: If the two are of
equal standing, for example, if they are both scholars or both une-
ducated, and surely if the potential saver is a scholar while the
party in need of saving is uneducated, one is not permitted to
endanger onesell. [And this is so| even if the endangerment is
merely potential while the saving is certain. In these circumstances
the categories of “doubt” and “certainty” are irrelevant. . . .But if
the saving party is less of a scholar than the party to be saved, it
seems to me that it is permissible as an act of piety, without legal
obligation, to put onesell in danger if one wishes.

Later in the responsum he adds that regarding one’s own teacher it is not only permis-
sible to put oneself in danger, but 227 1XYW 5”¥X ,NIT°0N NTAN ...127 5awa o I8n —
“There is even a mitzvah to do so for one’s teacher. . .as an act of piety, even though one is
not obligated.” Putting the two together we can summarize the view of the Yad Eliyahu as
having three parts: (1) Persons of equal standing should not endanger themselves for each
other. (2) One may endanger onesell for a person of higher standing as an act of piety,
though there is no obligation to do so. (3) Though there is no legal obligation to do so, it is
a mitzvah to endanger oneself for one’s teacher as an act of piety.

The evidence of the Yad Eliyahu that there are different statuses which have legal
implications is very clear. The mishnayot at the end of Horayot™* list the order of prece-
dence for saving, and end with the claim that the stipulated ‘order applies only when the
persons in question are of equal wisdom, but if among two people in need of saving one is
an 7R @y high priest and the other a sage 717, the latter takes precedence over the for-
mer — PRI QY 2173 1792 0TI 030 7PN men Y

It is also clear that if one is himsell among those in need of saving, as in the case of
multiple captives, he takes precedence over everyone else. There is a clear baraita to this
effect in Horayot*® which states: 079 X171 *2w2 1271 1281 837 7°7 — “If he, his father
and his teacher were captives, he takes precedence.™ If he himself takes precedence
when they are already captive, surely it follows that he is under no obligation to endan-
ger himself even for the benefit of his teacher when he himself is not in danger. And you
should not think that he himself takes precedence only when he and others are in equal

“No. 43. See above, pp. 262ff., where we have dealt with parts of the responsum already.

363:7-8.

“"See M.T. Hilkhot Matanot Aniyim 8:15-18; Yoreh De’ah 251:9, 252:8, and the comment of the Rema in 248:15.
348 'I 3a.

"The baraita itself includes the claim that one’s mother takes precedence over all three for redemption. The
Shakh, Yoreh De’ah 252:10, affirms that this is so only when none is in danger of death. If they are in dan-
ger of death, 1R Yw% 7pX PRI VUL
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danger, but if his danger is only “doubtful” and his ability to save is certain, he ought to
endanger himself for the benefit of another (even his equal, not only his superior). There
is no such distinction drawn in any authoritative source. Indeed, the very silence of the
mishnayot about the matter of “doubtful” versus “certain” seems to imply that the dis-
tinction is irrelevant. Had it been relevant, either the Mishnah itsell, or at least the
Gemara, would have told us that the list of precedence applies only when the people in
danger are in equal degrees of danger. If the danger of one lower on the list, however, was
greater than the danger of one higher on the list, the one lower on the list should be saved
first. Neither the Mishnah nor the Gemara say anything of the sort and, therefore, they
imply that it is not true. Thus, there is no grounds to distinguish between “doubtful” and
“certain.” What matters is status. But, one’s own danger, certain or doubtful, takes prece-
dence over the danger of even one’s superiors. Thus it follows, at a minimum, that one
need not endanger onesell, even “doubtful” danger, for the benefit of another.

The basis of the claim that one’s own redemption from captivity takes precedence
over even that of one’s father and teacher is that the obligation to save a life is linked to
the obligation to save the property of another. After all, the context of the verse 12w
1.2 from which the obligation to save the life of another is deduced,”" is returning lost
articles, i.e., saving the money of another. So it is logical that as one’s lost article takes
precedence over those of all others,™ so too should one’s own life take precedence over
the lives of all others.

Yet, the Gemara makes quite clear that one ought not be so much a stickler on the
precedence of his own money over that of others that he never is prepared to risk his own
money for the benefit of others. As Rav put it:** 73 > X2 710 75 M¥Y2 2»pni7 95 —
“Anyone who is too fastidious [in observing the verse ‘Be careful not to impoverish you-
self’” (Deut. 15:4)] ultimately becomes what he sought to avoid” Rashi explains: “Even
though Scripture does not impose it upon him, a person should act beyond the require-
ment of the law. He should not always say to himself, ‘Mine comes first” He should say that
only when significant loss is likely. And if he is overly fastidious, he ignores the obligation
for @*7om NY% M3 and charity, and will utimately himself need the aid of others.”

Finally, the Yad Eliyahu puts together all of the relevant verses and concludes:

STIYN XD 20,7391 mI0n K27 RPHR 7,17 INAWAT X1 2N X
an3 73 Y7 ..a0%Y 7902 BR PIRT RIAR M7 TIMYN K? 2N OX)
777V IR 07K 23 Ywh 0TIR TowT 11 NTPAR 1D 1?2 IN2wT Rap
797 NTPARI 1D OIR 93 °2wa XY 1907 1703 NIWITT RIPHR 7
T°AT AWAT RIMT N3 L7372 20 WRY DVYR 1T NI
INAWTIT ORI K27 2NN 37 2N ORI LJEXY 1907 CRWI TIPRT L PRTIR
an3 ,30m0 217aw M1 1271 °awa DR XY ]O0Y RWA IPRT R
M1 MIEM ORWI o210 5D HY 77aR 237 12 N2WmIT XIP RI™O

27 IPRW °D HY AR NIT0N NTHR DY Snanow w3 131 27awa

If Scripture had written only %% 12w, I would have believed
that there is no obligation to expend money to save another. So,
Scripture included T7yn X [to teach that one must do so.] And

B Deut. 22:2.
#1Sanhedrin 73a.
#2M. Bava Metzia 2:11, 33a.

5 Bava Metzia 33a.
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if Scripture had written only 7190 %, I would have believed that
one must put oneself in danger [for the benefit of another]. . . .
Therefore Scripture wrote 12 12w, [in order to make the obli-
gation to save a life] comparable to saving the possessions of
another, in which one’s own takes precedence over those of all
others. Yet, even so I would have believed that one is allowed,
though not obligated, to endanger oneself for the benefit of
another as one is allowed with one’s money. Therefore, Scripture
indicates through midrash that your life takes precedence, name-
ly, that you are not allowed to endanger yourself. And if only
these two [i.e., 79¥N X% and 1»7I 1] had been written, but
not 12 12w, I would have believed that one is not allowed to
endanger oneself even for one’s teacher or one greater than one-
self. Therefore Scripture wrote 12 12w in the context of lost
articles, from which I have demonstrated above that one is
allowed, though not obligated, to endanger oneself, and for one’s
teacher it is a mitzvah.

The Yad Eliyahu constructs a Xn127%, utilizing T1mvn X%, 12 102w (including its
contextual juxtaposition with monetary possessions), and "7 J°17 to prove the three
points he began with: one may not endanger oneself for someone of identical or lesser
status, may for anyone of higher status, and may — with an element of true piety verging
on mitzvah — for one’s teacher. And, mirabile dictu, one of the passages he quotes to
demonstrate that one is entitled, though not obligated, to endanger oneself for the bene-
fit of another of identical status is the Yerushalmi to which we have been referring all
along. In that passage, the Yad Eliyahu views the act of Resh Lakish not only as one of
nI7°0m N7M as opposed to legal obligation, but also one in which Resh Lakish and Rabbi
Ami are not just “any men,” but both sages.

The Yad Eliyahu may present the most complete argumentational defense for the posi-
tion he espouses, but he is not the only one, or even the first one, to advocate it. Rabbi

Judah he-Hasid had already written in the twelfth century:*

oon nbn IR OX ,Qita TN AR 0K WP DWW D°IW
72 72IRT 7D VAN XD 1T MR OPIIY MR LYII W
% @37 P 0237 2D RPY 17 K2 IR WpAw PHIINVXOR

R2PY
If enemies demanded to kill one from among two who were sitting,
and one of the two was a sage while the other was a commoner, it
is a mitzvah for the commoner to say: “Kill me, not my fellow.”
And this is what Rabbi Reuven ben Strobilus did when he
requested that they kill him rather than Rabbi Akiva, since the
many needed Rabbi Akiva.

This passage could, on the one hand, be understood as a great support for the posi-
tion of the Yad Eliyahu. We quoted another position of the Sefer Hasidim’” in which he
had decided clearly that one should not endanger oneself for the sake of another, even if
that meant certain death for the other. Yet, here, Rabbi Judah he-Hasid affirms that it is at

*1Sefer Hasidim, Reuven Margolioth ed. (Jerusalem: Mossad haRav Kook, 5734), no. 698, p. 436.
**Above, p. 269, taken from Sefer Hasidim, no. 674, p. 428.

301



RESPONSA OF THE CJLS 19Q1-2000 VISITING THE SICK AND MEDICINE * {IRID7) 07291 NP2 maba - avT 7

least very praiseworthy, even if not exactly mandatory, to actually sacrifice oneself for the
benefit of another, provided the other is a sage. Indeed, that is exactly the way Rabbi
Menashe Klein understands the relationship between the two passages. He wrote:*™

NI HITA TR DAR O OPAW3A UM ROTT TR ROWR KD 1
SR TR 9173 7R 1T D% anow 07 1wl 11015 199DR

In reality, there is no conflict between the two passages of the Sefer
Hasidim. For there [ie., in the passage from section 674] the case
deals with two people of identical status. But, in a case where one
is a great person, it is permissible even to sacrifice one’s life, as he
[Rabbi Judah he-Hasid] wrote above [i.e., in section 698]. And this
constitutes a great proof for the view of the Yad Eliyahu.

On the other hand, the proof is not necessarily so compelling, as the Ziz Eliezer real-
ized.” First of all, the beginning of the passage can be understood to mean that the initial
demand was to kill one of them, with no stipulation as to which to kill. In which case, the
claim of the Sefer Hasidim would be somewhat more restricted. It would mandate a mitz-
vah for the commoner to sacrifice himself only under those circumstances. There would
be no mitzvah on the commoner, however, to offer himself instead of the sage who had
been stipulated as the victim. One must admit, though, that the end of the passage argues
against this understanding of its beginning. The end of the passage does seem to indicate
that Rabbi Akiva had been stipulated as the victim, and even so Rabbi Reuven ben
Strobilus offered himself instead. But even if we understand this way, the incident does not
necessarily support the Yad Eliyahu because the clause X2°py 1% 02318 177 0221 %> —
“Since the many needed Rabbi Akiva” — could intimate that Rabbi Reuven’s action was
motivated by a desire to help the many, not a single individual.**

Even more, the incident of Rabbi Reuven ben Strobilus has no talmudic source.
There does seem to have been an ancient tradition concerning Rabbi Reuven’s desire to
sacrifice himself, but it cannot be traced to the Talmud itself.*” It would be risky, claims
the Ziz Eliezer, to base a legal claim that it is a mitzvah to sacrifice oneself upon the Sefer
Hasidim alone.**

Rabbi Yehudah he-Hasid is the earliest to espouse the view subsequently adopted
by the Rabbi Eliyahu ben Samuel (d. 1735 in Hebron). But a younger contemporary of

30.97y 396 'ny ,773W ,°0 "1 plon Mo mawn
*"Vol. 10, no. 25, ch. 7, p. 128a and b.

]t is interesting to note that Rabbi Hayyim Benveniste, in 5ov n°a niaam ,17ap /20 av7 779,321 D01 M0
7% NI quotes only the first part of the Sefer Hasidim. According to him, therefore, it would follow that the
reference to Rabbi Reuven ben Strobilus in the Sefer Hasidim, and the fact that Rabbi Akiva was needed by
the many, are incidental. The behavior of Rabbi Reuven ben Strobilus indicates the desired, though not
mandatory, behavior of any single individual toward another single individual of higher status. All of this also
assumes that Rabbi Akiva was clearly of higher status than Rabbi Reuven, who was as a commoner vis-a-vis
Rabbi Akiva. That claim, too, is debatable since Rabbi Reuven was also a tanna.

1n the "1 MR ,(@XIMWRT DRIN 70) 2 pYR N7 770 00, Rabbi Yehiel ben Solomon Heilprin (1660-1746)
makes brief reference to the same tradition, but there X22 72 717> /1 @pR2 WA 781 — “[Rabbi Reuven]
wanted to be killed in lieu of Rabbi Yehudah ben Baba” The version of the n13%2 *x1377 7wy published by
Dr. Aaron Jellinek in w27n n°a (Jerusalem: Bamberger & Wahrmann, 1938), vol. 6, p. 35, also records the
incident. There, too, the two involved are Rabbi Reuven and Rabbi Yehudah ben Baba. In that version,
Rabbi Reuven asks of Rabbi Yehudah: Anx 9201 nnn »3x nixw 13121 — “Do you wish that I should die
instead of you, and you be saved?”

*°Of course, the Yad Eliyahu barely mentions the Sefer Hasidim, and it would be an error to conclude that this
claim of the Ziz Eliezer constitutes any direct refutation of him.
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his also espoused the same view, carrying it even further than does the Yad Eliyahu.
Rabbi Jacob Emden (1697-1776) also quotes™ as law the passage from Sefer Hasidim
which affirms the mitzvah of sacrificing oneself for another of greater status. Even more
stunning, however, is the extrapolation from it made by Emden. He wrote:***

11291 720 boxmb 72071 XY 10MY CRWI DN PRW VWD AR D2
oo onbn 1MaAnw 9772 KR OR ,7272 7950 TPRW FA0RDT VIWD
"R 73R XTI 37 XD X7 1277 1PAR D2awa X 1 NP 2°7%3 w2
91°R 2R WX 7170 732 DX '[D’D’?'I ST PRI0 T RDTT NN
nIzn T 0°°pY 17 IWDR KW [pT ARAW XY DX 77 (9IN2 ¥R Y1
5973 PR DR L,NITBY WD OIXR [ATWS YpRt ‘R A2 337 1D
,1°999m2 121N KD PUIYW T2 RITW IR ,IPH DR XoHH K21 101

1Y TIX PV
It is very clear that one is not allowed to sacrifice himself out of
pure good will and selfless love in order to save the life of another,
except if it is certain that the other is a scholar who is more worthy
and righteous than he, or for one’s father or teacher. Except for
such cases, we claim, “Why do you think his blood is sweeter than
yours.” Therefore, one cannot sacrifice himself thus even for his
dearly beloved son, except if the father is old and no longer capa-
ble of fulfilling the commandment to procreate. In that case one
can be lenient, provided the son is at least worthy, even if not as
great as he himself is and not his replacement; or, if the son is yet
young, not yet having established alienating behaviors. Still, the
matter requ1res mvestlgatlon.

Emden extrapolates from the principle of the Sefer Hasidim in a way that no one else
had. Not only may one sacrifice himself for an actual scholar, one may do so also for one
who is owed honor by him, namely, his father. One may not do so for his son, however,
except if one has reached the stage of his life that it seems clear that the life of his son will
be “more useful and productive” than his own. Even then he may do it only if the son is
at least minimally worthy. Finally, he may sacrifice himself for his son who is so young that
judgments of his character and worthiness cannot yet be made. Having made the extrapo-
lations, Emden ends with a cautionary note. That note is sufficient for the Ziz Eliezer to
claim that one should not act on the view of the 1% 97a. In the absence of support from
other poskim, and in light of Emden’s own doubts, his words should not be implemented
nwynd, lest one find himsell in violation of the biblical prohibition TN ONIMWN
05°NIWwDI> because he has acted in accordance with an unsupported view.

Finally, the Ziz Eliezer objects to the conclusions of the Yad Eliyahu because he
believes that he never saw the words of the Radbaz. Had Rabbi Eliyahu ben Samuel
seen the words of the Radbaz, who so clearly and compellingly argued against any obli-
gation to endanger oneself for the benefit of another without any mention whatsoever
of distinctions between statuses as a factor, he surely would not have decided as he did.
The most use that one should make of the view of the Yad Eliyahu is as support in cir-

7y PIR R 73D L7112 1AR LTI bam N2 0. Remember, too, that it was Emden to whom we referred above in
n. 249, who claimed that one need not even endure extreme pain for the benefit of another. That makes it all
the more striking that he allows the actual sacrifice of one’s life for a sage.

32 bid., 770 NIX.
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cumstances when the doctors are convinced anyway that the level of danger to the
donor is very minimal.

At the other end of the spectrum, Rabbi Menashe Klein finds the argument of the Yad
Eliyahu very convincing. As he puts it:* 0777377 251 02977 pRw 7 79773 NI2IRI WY
595 12 7173n7R MWW 71 PRWT R — “See [how the Yad Eliyahu] dealt at length with all
the pertinent matters from every angle, and left no stone unturned and requiring further
comment.” What’s more, Rabbi Klein immediately proceeds to refer to the Radbaz, seeing
no inherent conflict between the two.

Finally, Prof. Abraham Sofer Abraham quotes a private communication to him from
Rabbi Joshua Isaiah Neubirt:* 0w 522371 2*m7w> 03 17277972 %3793 13K 071 — “Today
we follow the view of the Radbaz even when the potential saver and the one in need of sav-
ing are equal” That is, we are not concerned with matters of status in terms of permissi-
bility or prohibition to donate.

We began this section with the assertion that we must undertake an analysis of the
issue of self-endangerment in halakhah. We have been engaged in that enterprise until
now. We have now reached the end of our analysis of texts — talmudic, medieval, and mod-
ern — that impinge on the subject. Though we have provided summaries periodically
throughout, it is appropriate to summarize once again now that we have reached the end.

None of the authoritative codes contains a clear requirement to put oneself in danger,
even potential, for the sake of another. There are, however, references in commentators to
the codes to a passage of Yerushalmi which does require it. We undertook discussion of a
responsum of Rabbi Ya'ir Bacharach which sought basis for the Yerushalmi view in Bavli
Bava Metzia 82a. Our analysis, during the course of which we first made mention of the
Yad Eliyahu, led us to conclude that Bacharach’s understanding of the passage, though
possible, was hardly conclusive. Indeed, we quoted others who used the very same passage
to prove the opposite, namely, that Bava Metzia proves that the Bavli disagrees with the
Yerushalmi. At a minimum, the passage remains inconclusive.

Therealter, we analyzed passages from Yoma 85a and b, the Yerushalmi at the end of
chapter eight of Terumot, Niddah 61a, Sanhedrin 73a, Nedarim 80b and 81la, Berakhot
33a, and several codified statements of Maimonides. These passages were quoted princi-
pally because they have been used by various poskim to prove that the Bavli disagreed (or
agreed) with the Yerushalmi. In the course of analysis we affirmed that none of the pas-
sages was conclusive, one way or the other. The passage from Sanhedrin did seem to be
very strong evidence that the Bavli disagreed with the Yerushalmi, though even it was not
conclusive. We noted that the Yerushalmi itself goes unidentified by the early authorities,
and that its identification by the Yad Eliyahu seems to be universally accepted thereafter
as the source of the reference of the early authorities. The Yerushalmi itself was inconclu-
sive upon analysis, and could cogently be argued to affirm that self-endangerment was not
a legal requirement, but an act of piety. It could be that those codifiers who actually knew
the Yerushalmi passage may have decided that it did not mandate such a requirement, and
that is why they did not codify such a view. For whatever reason, the vast majority of
poskim do not include any requirement to put oneself in danger for the sake of another,
and many include specific statements contending that one ought not to do so. We conclude
that it is impossible to find sufficient talmudic evidence for such a far reaching require-
ment that would warrant positing it as an halakhic requirement.

*$See above, n. 356.

SITWN 1001, 17907, p. 25.
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Our analysis then turned to two responsa of the Radbaz, with which we dealt at length.
His first responsum was a reaction to a decision of Rabbi Menahem Recanati which man-
dated that one must allow the removal of a non-life-threatening limb in order to save the
life of another. The Radbaz presented strong arguments against Recanati’s claim, and con-
cluded with a three-tiered answer to our question: (1) There is no legal requirement to sac-
rifice a limb for the benefit of another. (2) Sacrificing such a limb would be an act of great
piety and highly praiseworthy, if its severance did not confront one with significant threat
to life. (3) If the removal of the limb would endanger one significantly, agreeing to have it
removed would be the act of a “foolish saint,” and forbidden.

The second responsum of the Radbaz, which makes reference to the Yerushalmi, posits
that it is mandatory to put oneself in jeopardy for the benefit of another, provided that the
chances are less than fifty percent that the potential danger will be actualized. We rejected
the claim that the second responsum merely explains the view of Maimonides, but not of
the Radbaz himself, and the claim that one or the other of the responsa retracts the
Radbaz’s earlier view. We entertained the view that the second responsum clarifies the first.
That view allowed us a fairly clear definition of when one would be considered a LW 701,
but left us in a real quandry over how to define the act as N17°01 nn. If the fifty percent
level is the divide between mandatory and “foolish piety,” where is the domain of nn
n17on? Ultimately, therefore, we preferred the view that the two responsa run on parallel
tracks. The first, dealing with the sacrifice of limbs, is as we have summarized. The second
mandates self-endangerment when the risk is lower than fifty percent in cases where the
risk to the saver does not involve threat to his limbs, and is not permanent and continuing,
but passes when the act of saving is over. This resolution to the contradiction between the
teshuvot allows us a fairly clear definition of N17°0r N7 and 7YY °01 in the first respon-
sum: one’s act is one of piety when, under usual conditions, one endures 912X N120 but not
NIWwD1 NIDD POY; and one’s act is that of a 7YY T°01 when, under usual conditions, one
endures significant NW51 N1DD pPBD.

Finally, we turned again to the Yad Eliyahu who also posits a three-tiered view: (1) that
if persons are of equal status, or if the potential saver is of higher status than the person to
be saved, it is forbidden to endanger oneself for the benefit of the other, and the categories
of “doubtful” and “certain” are irrelevant; (2) that if the saver is of lower status than the per-
son to be saved, it is permissible to endanger oneself as an act of piety, but not mandatory;
and (3), if the person to be saved is the parent or teacher of the saving party, the act of piety
is in the category of mitzvah, though still not obligatory. We noted that his view is not with-
out talmudic basis, and that it finds echoes in the decisions of others, both earlier than he
and later than he. We affirmed that some of these other views, as, for example, the Sefer
Hasidim, need not be understood to imply the same position as the Yad Eliyahu. We quoted
an obiter dictum of Rabbi Joshua Isaiah Neubirt to the effect that today we follow the Radbaz,
even in cases where the parties are of equal status. Beyond that, it should be noted that far
more poskim affirm the position of the Radbaz than affirm the view of the Yad Eliyahu. We,
therefore, reject the stringencies of the Yad Eliyahu, and posit that donation is an act of piety
under the situations stipulated by the Radbaz no matter what the status of the two parties;
and accept the leniencies of the Yad Eliyahu in defining as a mitzvah certain acts of dona-
tion to one’s parent, teacher, or child (following the extrapolation of Rabbi Jacob Emden).*

51t must be as clear as possible that we accept only that such donation would be a mitzvah. We do not intend to
intimate that one may literally cause his or her own death through donation to parent, teacher or child. Even if
we were inclined (and we are not so inclined) to go that far, no physician could currently perform such surgery

without becoming liable for prosecution for murder.
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We turn our attention now from the theoretical to the practical. Just what danger is
involved in the donation of a kidney from a live donor? It is important for us to deal with
this issue in order to determine whether such donations should be considered piety or fool-
ishness, and to guide us in determining the extent to which we should encourage or dis-
courage those who come to us for consultation on this matter.

Kidney transplantation is not particularly new, as far as transplantations are con-
cerned. There were Russian experiments as early as 1936, Irench in the 1940s, and
American beginning in the 1950s. At the present time, kidney transplantation from live
donors is considered virtually medically routine. In 1988 there were 8,831 kidney trans-
plants reported to UNOS (United Network for Organ Sharing), and 10,204 reported in
1996. The increased number derives mainly from the increase in donations from live
donors, from 1,812 to 3,149 during the same period.

The most current statistics on one-year survival and projected ten-year survival reveal
the following: when the donor is an HLA-identical* living sibling, the one-year survival
rate is 96%, and the projected ten-year survival rate is 73%; when the donor is an HLA-
mismatched living donor, those figures become 91% and 56%. Compare these figures to
those for cadaver donors. In that category, when the cadaver donors were HLA-matched,
the percentages were 89 and 55, comparable to those for HLA-mismatched living donors.
For cadaver donors that were not HLA-matched, the figures drop to 82% and 39%.°" The
differences remain striking even at the three-year survival rate which, for recipients of live
kidney donations is 90%, while for cadaver kidney recipients is 80%.*" All studies show
that survival rates for kidney donation from live related donors is higher than for dialysis
and cadaver donations, and related donors are still preferred over unrelated donors.™

In terms of the danger and risks undertaken by the donor, we note the following.
Immediate post-operative (usually called now “perioperative”) mortality rates for the donor
are very low, under 0.03%.” Immediate medical complications following removal of the
live donor kidney fluctuate between 15% and 47%, mainly mild and passing, with 2.5%
being serious.”™ In the study referred to in footnote 370, which is based on the 920 kidney
transplants performed at the University of Minnesota between January 1, 1988, and
December 31, 1995, from live donors, the overall complication rate was 8.2%, with only
0.2% considered to be serious. In that study, most donors were discharged from the hos-
pital in fewer than five days, and only 4% of the donors expressed dissatisfaction and regret
at having been a donor. Long term medical complications are always more difficult to
measure, and there are not yet as many studies. One study did show that 10% to 20% of
donors develop mild hypertension, and about 33% develop proteinuria (loss of protein in
the urine). Some believe that these findings are directly related to the earlier kidney dona-
tion which causes some type of long term damage to the remaining kidney.”™ Others dis-

“*The abbreviation stands for Human Leukocyte Antigens, and refers to a test of tissues for genetic compatibility.

*See J. Michael Cecka and Paul L. Terasaki, eds., Clinical Transplants 1997 (Los Angeles: UCLA Tissue Typing
Laboratory, 1998), ch. 1, pp- 1-2, 13-14.
%), Krakauer et al., New England Journal of Medicine 308:1558, 1983.

*?(Greater success is being achieved in recent years with unrelated live donors when the patient preparation
includes blood transfusions from the donor. See A.S. Levey et al., New England Journal of Medicine 314:914,

1986, and M. Evans, Medical Ethics 15:17, 1989.

#See ch. 22 of Cecka and Terasaki, above n. 367, p. 231. Note, however, that in the specific study from which
the data of that chapter were drawn, the morbidity rate was zero.

#1See A. Spital et al., Archives of Internal Medicine 146:1993, 1986.
#See R.M. Hakim, Kidney International 25:930, 1984.
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pute that interpretation and believe that these after effects are a natural result of the aging
process of the donor and have no relationship to the kidney donation.”™

An additional factor which should be mentioned stems from the desirability of relat-
ed donors as the best matches for kidney transplants. If the transplant is necessitated by
a genetic or hereditary problem, the statistical probability is increased that the donor will
himself develop the same problem at some later stage in his life. Rabbi Moshe
Meiselman reports®™ having been asked about such a case in which the hereditary nature
of the disease made it likely that donation of the kidney was likely to shorten the life of
the donor by ten years.

The final potentlal additional danger, logically speaking, is the possibility that the kid-
ney donor’s remaining kidney will suffer a trauma or disease. Bleich reports”™ the
Connecticut case of Hart v. Brown, in which the court accepted medical testimony to the
effect that such danger is minimal, and that life insurance companies do not even rate such
individuals higher than those with two kidneys. Bleich himself adds the phrase, “Perhaps
overly optimistic,” in his reporting of the medical testimony.

The facts and figures now presented make it clear that almost all kidney donations
have a statistically high chance of prolonging the life of the recipient significantly. The
dangers and risks to the donor, however, are neither negligible nor overwhelming, and
include unknowns about which judgment is virtually impossible. Even according to the
most demandmg interpretation of the Radbaz — not the interpretation we have recom-
mended — it is highly unlikely that kidney donation could be considered halakhically
mandatory. The thrust of his second responsum seems to have mandated jeopardizing one-
self for the benefit of another when the risk to the donor was less than fifty percent only
in cases when the effectiveness of the intervention to save the person in need was certain.
In the case of kidney donations, particularly to unrelated persons, the effectiveness is high,
but certainly not certain.

It should be clear, therefore, that all common and usual kidney donations would sure-
ly be in the category of n171°0n N, and should be encouraged and praised as the lauda-
tory act they are. We must, however, walk the fine line between the just praise we lavish on
those who are able and willing to undertake kidney donation, and couching that praise in
a way that induces great guilt in those who are unwilling. It would be appropriate to uti-
lize the view of the Yad Eliyahu and the extrapolations of Rabbi Jacob Emden especially
when we discuss the possibility of donation from a relative.

Though we have argued the position that the donation cannot be compelled and that
it does put one in potential jeopardy, 72X N30, and even NIWHI N12D POD, we end this
part of this section with the wise and sage counsel of Rabbi Moshe Ze’ev Ya’avetz, the
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Agudat Ezov, who wrote:
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Nonetheless, it is mandatory to evaluate the matter with great care

to determine whether or not there really is danger, and not to be

¥ See A. Spital, above, n. 371.

s 7R /DY 2 712 ,(R7HWN ,292WIA7 1101 :D"7W1ﬁ’) FINIDTY 1957

¥ Contemporary Halakhic Problems, vol. 4, p. 291, and nn. 53, 109.
56 P, 38b. See above, n. 244.
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overly cautious [to decide in almost every case that] maybe there is
danger. And that is what the Talmud (Bava Metzia 33a) cautions
against when it says that one who is overly punctilious in fulfilling
[the law that one’s own money takes precedence over the money of
others] is destined to end up in the state of need.

The same idea was also expressed by Rabbi Yehiel Epstein, with an ending more in tune
with modern sensibilities:"

9377 37°m1 ,[71120 PBOY] MY NX 0°13777 271 IPRW 12 117w 0w3
77727 KT NP MRY DR 1PWH ®21 0992 1Ivi Ppw ol ,1Ivin e
D31 ,PMITIR DWW T 7,00PPR YW XX [117] owY” TN

X1 021 079 19X DRIWM TR W1 D7PRn

It is clear from the Bavli that one is not obligated to put himself in
potential danger. Nonetheless, everything depends on circum-
stances. It is essential to weigh each situation carefully, and not to
be overly cautious. And about such matters is it said:*” “To one
who appraises [his path], I will show the salvation of the Lord”
And this [careful, but not over zealous weighing] is the meaning of
“appraising one’s path” And one who saves a Jewish life is as
though he had saved an entire world.

We affirmed above®™ that whatever conclusion would apply to kidney donation
would also apply to the donation of liver parts. It should be pointed out, however, the
donation of liver parts is much newer medically and there have not been nearly as many
attempts as there have been for kidney donations. The need for the development of this
technology is clear: as of July 1999, there were 13,519 people awaiting liver transplants
in the United States. In 1998, only 4,450 liver transplants were performed, and more
than 1,125 people died waiting for a liver. So, if it were possible to receive one of the
lobes of the liver of a live donor, rather than having to wait for the death of a donor,
and if the miraculous ability of the liver to regenerate itself continues unabated, the
problem of the shortage of available livers could be virtually eliminated. Nonetheless,
clear caution is to be advised. Surgeons report that the operation is technically difficult,
because blood vessels and bile ducts must be carefully divided between the donor and
the recipient. This same issue does not exist in kidney donation, and its existence puts
the liver part donor at considerably higher risk than the kidney donor. Even more, until
recently almost all such donations were from an adult to a child, because such an oper-
ation would only require removal of about fifteen to twenty percent of the adult’s liver.
In adult-adult donation, however, it may be necessary to remove as much as sixty per-
cent of the donor’s liver, the entire right lobe, for the operation to be effective for the
recipient. The medical world, as yet, has little experience with this, and that makes the
dangers to the donor greater.

Regrettably, there are not yet, at least to the best of my knowledge, enough data on
this matter to allow us to determine whether agreeing to donate would be an act of
nI7°0n N, or the act of a MW T>0n. This practical caveat is therefore included in this

3 Arukh ha-Shulhan, H.M. 426:4.
(P> 82 FTIPY) 70w (PR T2 TTIPIY) “DWT 1A Dbn piwn a0 Y K70 11 TP T 0 by 372 onn
¥ Ps. 50:23, as understood by Mo’ed Katan 5a, with a play on words between ve-sam and ve-sham.

 Above, p. 212.
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section, even though the halakhic issues involved in liver part donation are the same as
in kidney donation.*

We have dealt above® with the question of blood and bone marrow donation for com-
pensation, and need not repeat all of the discussion again. Suffice it to say that even those
who would forbid donation of blood to a bank because of 792r1, would have to permit mban
for the donation of a kidney, since kidneys are not removed from live donors except for an
actual recipient — 11°30% 1197 — and, thus, fall under the category of wd1 mpd. Once we
accept the premise that kidney donation is not entirely forbidden on grounds of self-
endangerment, we must confront head on the question of whether donation for compen-
sation changes our view of the permissibility of the donation.

(N.B. = It is our intent to deal with compensation for organ donation from a live donor
from a halakhic perspective. There is always the theoretical possibility that halakhah may
permit what XNI95MT X7 may forbid. Obviously, Jews do not have the legal right to vio-
late a prohibition of civil law because Jewish law permits the act forbidden by civil law. On
the other hand, if Jewish law forbids what Xn125m7 X817 permits, Jews have no halakhic
right to violate the halakhic prohibition on the grounds that civil law permits it.)

I do not have statistics on this matter, but am prepared to assume that the issue of
compensation for donation is very uncommon when the case is of donation from related
donors. However, with the increased success in transplants from live, unrelated donors, the
problem will be more acute. That is particularly true considering the intense shortage of
kidneys available for transplantation. People in dire financial straits, convinced that the
donation will not place them in significant danger, may consider donation entirely unob-
jectioable, and perhaps even a mitzvah. People in need of a kidney, knowing that they are
likely to die without a transplant, may consider it unobjectionable to offer money for a kid-
ney, particularly when the party to whom the money would accrue is in financial need.

Rabbi Isaac Zilberstein, of B'nei Berak, wrote the following simple sentence in the
context of a more complicated issue that he was discussing:* nHy HInh oyrenn o
NI 72771 7220 IO°K 712 PRW 7811 ,7717907 an*d nR — “There are those who offer their
kidney for sale to someone with renal disease. It seems that this does not fall under the
prohibition of self-injury, and is permissible.” In the previous sentence he had made clear
that he was speaking of people in dire financial straits, who saw no way to extricate them-
selves from their financial problems except through sale of their organs.

Professor Abraham Sofer Abraham writes at greater length:*'

nAR 7993 01NY ,APPW NIRI2 TIND LMW OTR 2230 1IN T
7w’ .03 2150 17937 1A Wt R LPP0 nbnwnb pipra Ak
DDuRW 7370 OV IR 797 QY NIPW NRI RWH Y0 XITW NIWDR
X2 195 NIINW M ORIPWD IOR IR NI 12T OXRT LJPIv3
127p wo1 2OXAY 270 AT IR AWIWW OIR[I] ...7I0P 7150 KPR 71
nWwYL P 1M IR 2P0 PR 12MD R LRI 0N 0w ow

RT DX

*Much of the information for these paragraphs about liver part donation came from an article in the
3 Aug. 1999 edition of the International Herald Tribune, based on an article by Denise Grady of the New
York Times Service.

2 Pp. 253-254.

7y MY FPYWS 17T A7 YW 1012 0TI RD1Y YW ImmTR — XD RDT we 1151, 1989, p. 32.
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What would be the law regarding a completely healthy person who is
prepared to donate a kidney to a sick person in need of a kidney
transplant, but who demands compensation for the kidney? This can
occur either through direct negotiation between him and the sick
person, or via a middleman who handles such matters. Is it permis-
sible or forbidden, presuming that the donation is only minimally
dangerous. . .and that a person who did the same for the benefit of a
sick relative, and acting for the sake of heaven, would be considered
pious, though there is no obligation on his part to donate.

Here is the issue, in all of its initial complexity. The act in question is identical to an
act about which we have already made a praiseworthy judgment. We have decided that the
medical risks do not prohibit the act, while we affirm that the halakhah also does not
demand the act. The only difference between the two acts is that one is carried out on
behalf of the relative of the donor, and without compensation; and the other is carried out
for a stranger, and with compensation. Does that difference change the halakhah?

Prof. Sofer Abraham continues:

noX7 YW IR Y 72173 I¥H WYY 03P L7 oNAY MR PR
211 OW 1YY PR DIAK OXR 7D .1 12T 77X VW YXIWD w3
TIXM 7T DR W RIT DRT 902 oX NP R 2oxa a0y onnk
W DX 50D VX2 DWR P71 AT DR AWV OR 7OYR w1 3% 2w 721
DR 177% W MI¥nb 1710m IPRW 11791 ,727TIR X RN TWYH W RO
2o%777 73 037 PIPT MY RIT OX IR ....77720 DIWM MOK XD TR
TMo7 ovvtom 2I°wR PIPT) whl mMIph Hw 2¥m RIMIT 1A1P NX
nX 012 17 N L,APIDD MIED JWIWW (DN L(N1PDDD NIRXIND
P73 30792 DR 01N RIT OX 70 KPDI XM D ,017WN 112V N9
Dapn XMW RO Oy AP Uxm 03 IR L,PW (IR A9 Doxm

Aan*hs 2y ownd

One cannot claim that this donor, instead of performing a very great
mitzvah of saving the life of another Jew, is, to the contrary, guilty of
an unseemly act. For if, in fact, he is under no obligation to donate
his kidney to save another, and he does so nonetheless, it must be
considered a great mitzvah for him. What needs to be investigated is
whether one who does the same from pure avarice is also considered
to have performed a mitzvah; or whether, to the contrary, he is in
violation of the prohibition against self-injury because there was no
intention on his part to perform a mitzvah. . . .But if the donor needs
money in order to pay for the medical treatment of a dangerously
ill relative of his [who needs a certain expensive treatment], it is
probable that his act of donation constitutes a double mitzvah, and
it is permissible for him to donate his kidney for compensation. For
what difference could it make [legally] if he donates his kidney for
the exclusive purpose of directly saving another, or he also saves yet
another party with the money he receives in compensation for
his kidney.

Professor Sofer Abraham begins his answer: Since there is no legal obligation to
donate, a donation must be considered an act of kindness. Even if the donor demands pay-
ment for his kidney, part of his desire is to save the life of another. That cannot be con-
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sidered an unworthy or blameworthy act.’* Indeed, one can posit a situation in which
demanding payment for a kidney may constitute a double mitzvah. If one donates for pay
in order to use the proceeds for the medical expenses of one’s relative, one saves two lives.
His act is no less praiseworthy for having received the compensation than if he had donat-
ed exclusively to save the life of the kidney recipient.

Prof. Sofer Abraham continues:

OX 03w 7RI 1IDYW 77 11712 X7LHW RN T'wIAT 02 andn
DRPHW YT PRI IR ,INIINT YIDY 2 IX1W IX °IY RIT DIND
X2 T2%2 AYxn Dawaw 7YX mEm Tavp KT HRIwn woa o2
727 1°2 ,0°10R NAIMAN,TINBY 130707 02397 L..WP70Y 01N R
DAY R7DDW IRIIWVIR TWIAT 02 MR L,0INF P21 700waY pIpn
X377 1903 NX °3 ,717°2Y X A1 JWYH 0w 713 PRI 72°0n3% N
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And Rabbi Shlomo Zalman Auerbach wrote to me: “In the matter
before us it seems that even if the donor is a poor person or wants to
pay off his debts, he has still performed a mitzvah since he knows that
his act of donation will save a life, even though he would not have
donated for that reason exclusively.” . . .And regarding the broker who
serves as a middleman between the sick person in need of a transplant
and the donor, in exchange for a percentage, Rabbi Auerbach told me
that his deeds are permissible ab initio, and entail no transgression or
unseemly act, since he receives his payment in exchange for his
efforts and labor to find and co-ordinate between the donor and the
recipient. [This is what he told me.] And there seems to be no differ-
ence between this [brokering] and a center or office which provides
and sends on-duty physicians on house calls at any hour of the day to
provide medical services, and receives a fee for this service.

Relying on communications from Rabbi Shlomo Zalman Auerbach, Prof. Sofer Abraham
completes his answer. Whatever the motivation of the donor, he knows that his donation will
be used to save a life. That knowledge cannot be separated off from any assessment of the
donor’s act. Even if his exclusive motivations were personal financial ones, the act of dona-
tion for compensation is not illegal or even blameworthy. Even the broker is not guilty of any
illegal or immoral act. He is providing a service for a fee, just as many others provide such
services. He is not compelling the donor to donate, but rather serving as a go-between to co-
ordinate between the two parties.

There is both logic and reason to the line of reasoning offered by Sofer
Abraham/Auerbach. If the level of danger in kidney donation is low enough to make it per-
missible in the first place, why should motivations short of pure and selfless altruism on the
part of the donor impel us to forbid him from putting himself in an acceptable level of dan-
ger? It is hard to have it both ways. We cannot easily justify the danger as acceptable when, in
our opinion, the motivation of the donor is also acceptable; and judge the danger as unac-
ceptable when, in our opinion, the motivation of the donor is unacceptable. By what logic do

% See, however, the comments of Rabbis Sternbuch and Zorger, quoted above, p. 254.
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we reach the conclusion that one’s desire to free oneself from terrible financial burdens is less
defensible a justification to enter into acceptable ranges of danger that result in saving the life
of another than is the pure desire to save the life of another? Perhaps Rabbi Sternbuch is cor-
rect that the Divine reward for the selfless act is greater, but that alone does not constitute
grounds for forbidding the act itself.**®

Earlier on,” we quoted from Rabbi Moshe Ze’ev Zorger a distinction between injuries
which are 719798 7991 — “heal themselves” — and those which are not. Rabbi Zorger permit-
ted injury to self healing organs for money, but not to organs which do not heal themselves.
His own examples of organs which do not heal themselves were the amputation of an arm or
a leg. Obviously, therefore, he could not have meant that the open wound remains forever
open, because there is some closing of the wound after the removal of an arm or leg. What he
appears to mean is that it is forbidden to remove an organ which is not self replacing, if the
motivation to remove it is financial. Thus, one could receive compensation for blood and bone
marrow because they replenish themselves; but one could not receive compensation for a kid-
ney because it does not grow back, and one is not allowed to remove it for financial reasons.

If we adopt the view of Rabbi Zorger, it appears to allow us grudgingly to permit com-
pensation for blood and bone marrow donation, but to forbid it for kidney donation. Of
course, we must remember that Rabbi Zorger was not talking about kidneys in his respon-
sum, and it is our responsibility to judge whether he would have included them with arms
and legs, or with blood and bone marrow.

There is, medically speaking, a vast difference between removing an arm or leg, and
removing a kidney. The removal of the former affects the person from then on. One may
learn to compensate for the absence of an arm or leg, but one does not function identical-
ly with one arm or leg as one would with two. There will always remain things that one could
do when he had both arms or legs that one cannot do now. On some level, his functioning
is adversely affected by the removal of the arm or leg. This is not the case with the removal
of a kidney. The claim of the doctors is that one will not notice its absence at all. No func-
tion of the body will be adversely affected. The kidney will not replace itself, but its absence
will be irrelevant, so long as the patient does not suffer any of the immediate or possible
long term after effects of the surgery, and so long as the remaining kidney remains healthy.
In truth, then, even for Rabbi Zorger, the removal of the kidney should be considered more
comparable to the removal of blood and bone marrow than to the removal of an arm or leg.

This conclusion, then, leaves us where we were before we reintroduced Rabbi
Zorger’s distinction between 71311X mPym and not 191X 75y, Tt leaves us with the con-
clusion that there is no halakhic reason to forbid kidney donation for compensation, no
matter how much our hearts may incline us otherwise.” That, too, was the conclusion

®The conclusion of Prof. Sofer Abraham’s position is not relevant to our analysis, but worthy of being
quoted: “What needs to be looked into is a community that permits a person to reach such a low level in
terms of his debts, and certainly in terms of his inability to pay for needed, though costly, medical treat-
ment, that he finds no alternative solution to his problem than to sell an organ in order to earn enough
money for livelihood or medical care.”

WP, 252,

**Rabbi Mordecai Halperin in an article in Assia 45-46 (Tevet 5749): pp. 54-55, attempts to make two fur-
ther halakhic arguments to prohibit donation of kidneys for compensation. He contends that the financial
pressure and need which ultimately motivate donors for compensation prevent complete informed consent
and willingness (n¥7 n1ma). It is risky, to say the least, to begin to posit that actions done out of financial
need can be invalidated in halakhah, because they lack these ingredients. Halperin is forced to untenable
considerations such as these because he believes that there is no longer authority to make n1pn and n1ma
which will be universally authoritative among Jews. Even by his reasoning, though, each xanx7 xm still
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drawn by Rabbi Shaul Israeli*” and Rabbi Israel Meir Lau.*

The question is, why do our hearts incline us otherwise? If kidneys are like blood and
bone marrow halakhically, why do we accept compensation for blood donation with rela-
tive equanimity, yet recoil from the idea of compensation for kidney donation? We quote,
in translation, from the words of Rabbi Abraham Steinberg:*"

The matter of commerce in organs is a very difficult question.
There are numerous possibilities for receiving compensation for
the donation of organs: (1) receipt of compensation from another
living person, when the transplant is intended to be carried out in
the life of both of them; (2) receipt of compensation by one person
from another, when the transfer of the organ will be done after the
death of the organ owner; (3) receipt of compensation by members
of the family of a deceased person in exchange for their agreement
to transfer the organ;™ (4) receipt of compensation by the organ
owner during his life, or by his family after his death, from an
organization or state, in exchange for their agreement to donate the
organs; and, (5) the purchase of organs by people in need of trans-
plants in order to push them to the head of the line.

Most ethicists and doctors who perform transplants oppose all
commerce in organs in exchange for compensation, other benefits,
political pressure, etc., and prefer that all selection be made on a
purely medical basis of preference. [They prefer this| since there is
a real danger that there might be created a medicine that is not
even-handed, such that the rich will receive preferential treatment
in receiving organs; and the poor will not only not receive organs,
they will become a source for the acquiring of organs as a result of
financial pressure. Indeed, this very thing has happened in reality
in poor countries, like India and states in South America, where
living people have offered to donate their organs [on which life
depends] in exchange for money. Beyond that, there are medical
centers which suggest transplants for citizens of other countries in
exchange for compensation, or which export organs to citizens of
other countries in exchange for money, thus giving citizens of other
countries preference over their own citizens.

possesses the authority to make such enactments for his community. Thus, even if he were correct that we
cannot make a 713, it would be better to suggest that each XnXT X make the necessary enactment than
to argue on the basis of informed consent and n¥7 n1MA.

W See Assia, vol. 15:3-4, nos. 57-58 (Kislev 5757): p. 8.
See Tehumin (Alon Shevut: Tzomet, 5758), vol. 18, pp- 125-138.
1,240-239 'Y /2 13 ,(1991 ,73319w Poo w7y 11917 W) NNIDT N°N5T 170NN

**This was forbidden by Rabbi Shlomo Zalman Auerbach because the receipt of money by the family would consti-

tute i1 12 7Ran. He allowed it when the money received would be used for payment of medical treatment by
another family member (see his notes to Nishmat Avraham, vol. 4, Hoshen Mishpat 420:2). It was also forbidden
by Rabbi Eliahu Bakshi-Doron, on the grounds that the family of the deceased has only an ol)ligalion to bury,
but have no proprietary rights to organs or limbs of the deceased relative (see Torah she-be-al Peh, vol. 38, 5752).
Rabbi Eliezer Waldenberg, however, permitted it on the grounds that it is not i 12 7R3, relying on the view of
the Imrei Yosher (Rabbi Mordecai Arik), pt. 2, no. 22, that when one performs a mitzvah with something that
would otherwise be X372 MK, one is not liable for profiting from K37 *MOR.
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Many recoil at the idea of compensation for organs because it conjures up images of
the exploitation of the underpriveleged,” of a reversal of whatever small progress has
been made toward universal medical rights and treatment. Compensation for organ
donation would be a step backward in its potential consequences. We have become too
civilized to tolerate the use of one’s body parts as an economic commodity. Such use
diminishes the 07?8 0% of humans. All of this is true! Commerce in body parts could
throw us back to earlier standards of ethics that we believe we have long outgrown, and
the return of which we could not tolerate.

Let us be clear and honest with ourselves. We oppose organ donations for compen-
sation because we cannot devise a reasonable and enforceable method to allow it in a
controlled and acceptable way, even if we think there could even be a controlled and
acceptable way.” We fear, and not without reason, that the slightest breach in the wall
will bring a flood of uncontrollable activities that will make humans into mere com-
modities, restoring a medieval standard of conduct in which the value of human life will
be diminished because it will become an economic commodity to be bought and sold on
the open (and not so open) market.

In halakhic terms and categories, we need to make a 71772 that forbids the permis-
sible. We would forbid all commerce in organs by halakhic decree, in order to put up a
protective fence against human abuse of the limits of what might be acceptable. We
should do this, but with full knowledge of what we are doing. We, who are so eager
always to remember that “Whoever saves one life is as though he saved the entire
world,” will make a decree that will make that impossible in certain circumstances
when there would be no technical halakhic objection. We must at least acknowledge
that we will allow people to die when they might live, in order to prevent abuses that
we will not be able to control. And we should not delude ourselves into thinking that
this will be an infrequent occurrence. As the medical potential for successtul trans-
plantation of kidneys from unrelated donors increases, the impetus to purchase such a
kidney from a donor willing to sell will be very great. We are making the difficult judg-
ment that the 0°p%X 0%% of the potential donor is safeguarded more by refusing to allow
him to benefit from the money which he might earn, than by allowing him to improve
his life through the sale of an organ, the loss of which is not likely to cause him any
long term debilitation of any kind. Our imposition of this judgment not only leaves the
potential donor in no less financial need than he was before, it probably will often con-
demn the intended recipient to death.

We ought to take the step of making such a 73912 with full knowledge of its conse-
quences, both positive and negative. And though we make it, we should not be too quick
to judge the contrary view as totally indefensible and unreasonable.

Once we have affirmed that kidney donation is permissible as an act of piety, but not
as a mandatory act, there are conflicts of values and interests that can arise. It is not our
intention to deal with these at length, but to make a few comments.

1t is fascinating to note that Rabbi Judah HaHasid used the same thesis to explain the Torah’s prohibition against
remarrying one’s divorced wife if she has been married subsequently. In his remarks to the end of Parashat Ki
Teze ([X"PWN ,0"5WIT] 70N 773 /1% KPR NIER *HYY 737 PWAW pRx°) he says that “if it were permissible,
the rich would hire the poor to divorce their own wives so that the rich could marry them for their pleasure, and
when they were sated, they would divorce them and they would return to their original husbands.”

*Rabbi Lau, in the article referred to above, n. 390, precisely makes the point that we should not mandate
a prohibition against what is in fact lawful. We should, rather, make laws to prevent our worst fears from
coming to pass.
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It is clear that the objection of one’s spouse or parents to one’s fulfillment of a legal
obligation is null and void, legally. The obligations of the law supersede the objections of
spouses and parents. But what is the status of such objections regarding positive and
praiseworthy acts which are not mandatory, but acts of n17°017 nIM?

We referred above™ to a comment by Rabbi Isaac Zilberstein, taken from the context
of a more complex discussion. The subject of that discussion was our current question. The
actual respondent in Rabbi Zilberstein’s article was Rabbi Moshe Sternbuch, to whom the
questions had been sent, after having been raised.

Regarding a conflict between the husband’s desire to donate a kidney and his wife’s
opposition, Rabbi Sternbuch was inclined to allow the wife to have veto power. His con-
siderations included, among others, that since there was some danger in the donation, both
immediate and long term, especially the fear that something might happen to his one
remaining kidney, the wife could claim that his act infringed on her rights. And since the
act was one of piety but not obligation, her rights should predominate. After having for-
mulated his response, Rabbi Sternbuch writes:*”

R702hw WIHR 012w 7O 7 IRAT MM M *10D 0277 DR NYRR
TR 7199”7 2102 ¥apN 7°937 NinIIN ORW 7270 K17 02 0°307 K2
OX 1D 3 .7°NI°I3T ADPYY INWR [12wn BV 100 N1RR oRwa Hyan
TR ,W2D° R? 7370 P01 1Y MM TWRD IR ..7°270 77792 vaD?

w1 NP Hw 117LYi TIva P AwRn n1TaInaa Hpwn o3

I presented my position to my master and father-in-law, Rabbi
Yosef Shalom Elyashev, and he did not agree with my view: He
claimed that if the donation of the kidney would interfere with the
fulfillment of the obligation for conjugal relations, the husband
would have no right to be a pious one at his wife’s expense, infring-
ing on her rights. And similarly if it would interfere with procre-
ation. . . .But when these would not be affected, his wife’s objection
is insufficient to out-balance the supreme value of saving a life.

Rabbi Elyashev’s remarks were dccepted by Rabbi Sternbuch, who retracted his own
view in favor of his father-in-laws’s view. Indeed, Rabbi Elyashev’s view seems completely
on the mark. There is a potential conflict between the husband’s desire to donate and his
wife’s rights. If there is a significant risk that those rights will be infringed upon, the act of
piety is no longer so pious. Indeed, Rabbi Elyashev called it 13 — “robbery.” But, in the kid-
ney case, the evidence is great that the donation will not result in any infringement of the
rights of his wife. It is not that her concerns are without any basis, but rather that her fears
are not likely consequences of his act of donation. In such circumstances, his desire pre-
dominates, and his donation is permissible as an act of N17°01 N7, Since Rabbi Elyashev’s
reasoning is ultimately based on whether the rights of the wife would likely be infringed,
that would clearly be the basic concern if the situation were reversed, too. Thus, it seems
clear, that if it were the wife who wished to donate, and the husband who objected, his
objection would not be sufficient to forbid her donation, since she would be able to fulfill
all of her obligations after donation, and there would be no infringement of his rights.

The same type of conflict could arise between the desire of a child to donate and
the wish of the child’s parents that he or she not donate. The added wrinkle here is a

5N, 383.
0P, 32 in Rabbi Zilberstein’s article.
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specific commandment incumbent upon children to honor their parents. It is not sim-
ply a matter of infringement of their rights, as in the spouse case. In the parent case
there is a specific duty of children to be obey their parents, so long as they do not order
them to violate the law.

In dealing with this issue, Rabbi Sternbuch refers to a statement of the Sefer
Hasidim®" which forbids a child from continuing to observe voluntary fasts, because his
parents object.*” He refers, as well, to the claim of Rabbi Moshe Greenvald®” that a son
whose parents have ordered him not to immerse himself in any mikveh which is unheat-
ed must convince them to withdraw their objection, or else he may not violate their order.

But Rabbi Sternbuch’s conclusion makes an important distinction:"”

TR NITON DTN ROOW MED P03 ,0°702 WnNA? PRY 2n0n
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However, it stands to reason that the objection of the parents can
be ignored [in the kidney case]. The only time the wishes of the
parents cannot be ignored is when the mitzvah itself is only n7mn
n17°on. But that is not the case in the matter of the kidney dona-
tion because it itsell is a very great mitzvah, since whoever saves a
Jewish life is considered as though he had saved an entire world.
Only the obligation to donate the kidney is an act of piety, since
nobody is legally obligated to forfeit a limb for the benefit of his fel-
low. In such circumstances, surely this great mitzvah supersedes
the honor of parents.

The voluntary fasts of which the Sefer Hasidim spoke, and the immersion in the
mikveh of which the ow1271 N3y spoke, are very different from kidney donation. In the
former two cases, the entire mitzvah is completely voluntary. There is no obligation of any
kind to undertake voluntary fasts. There is no obligation of any kind for men to immerse
themselves in the way that pious men often do, as a regular or daily act of sanctification.
The fasting and the immersion are themselves “acts of piety,” with no element of law what-
soever. The kidney case is very different. There is an actual legal obligation to save the life
of another. That commandment is not an act of piety, but a legal mandate. There are lim-
its, however, to how far one must go in fulfilling that commandment. An obligation to for-
feit an organ is beyond the limit of requirement, and is permissible only as an act of piety.
The underlying commandment which this act of piety fulfills, however, is not itself merely
an act of piety, but a real commandment. Thus, concludes Rabbi Sternbuch, if one is moti-
vated to act piously in the fulfillment of the mitzvah to save another person by donating a
kidney, one’s parents cannot prevent him from fulfilling the mitzvah because they object
to his willingness to go further than the law requires.

#"Margolioth ed., no. 340, p. 256.

#To show to what extent the mitzvah to honor parents goes, consider that in the case described by the Sefer
Hasidim the child is undertaking these voluntary fasts as a method of convincing his parents to stop their own
punishing voluntary fasts, which the child fears are too difficult on them. Nonetheless, the child is obligated to
cease his own fasts because of parental objection, even though his desirable goal will remain unaccomplished.

9,175 50 7R L, QWA DAY

" Zilberstein article, pp. 32-33.
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The principles adduced by Rabbis Elyashev and Sternbuch seem very sound. They can
serve us well as preliminary guidance in resolving conflicts that might arise between poten-
tial kidney donors and their spouses, parents, and children. And, since other relatives have
even less of a claim against the potential donor, their objection, too, would be insufficient
to forbid the donor from donating.

There is one further issue to be dealt with briefly. Since there are countries that are
reported to be taking organs from prisoners against their will, our position should be clear
and unambiguous. Prisoners are no less created in the image of God than anybody else,
and their bodies and organs belong to the government no more than those of anyone else.
Organs may not be taken from prisoners against their will.

What about suggesting kidney donation to a prisoner with either an explicit or implied
promise that the donation will benefit the prisoner somehow? The following quotation,
written about the same question regarding a suggestion to prisoners that they allow them-
selves to be used for medical experiments, speaks exactly to the issue:*"

0”70°1 N27W? 27INAY POXRY NI 0D RIT 7D TV NART {7 AIVR
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What follows from what we have said so far is that it is permissible
for a prisoner to volunteer to be a subject of a medical experiment
or research, but it is forbidden to compel him. . . .Ostensibly, we are
speaking of a prisoner who acts [completely] voluntarily. But, it is
probable that[, in fact,] he is acting from an atmosphere of pressure,
especially if he has been told either explicitly or implicitly that if he
agrees to the experiment he will benefit from improved conditions,
for example, a chance to be freed early, a one-third reduction in his
term, etc. Does this constitute “compulsion?” . . .It is clear that it is
desirable to refrain from [all] compulsion, and not to obtain the
agreement of the prisoner for the experiments on his body or soul
by means of either an explicit or implicit promise (like early free-
dom, etc.). We must present before him how important the experi-
ments are, together with the dangers that might be involved, but
make no connection to any other leniencies in the conditions of his
imprisonment. He, the prisoner, will make his own calculation, and
if, among other things, he thinks it might pay for him, that does not
constitute “compulsion.” The greater the danger. . .the more one
must stress the seriousness of the danger.

"“Tehumin (Alon Shevut: Tzomet, 5740), vol. 1, pp. 533-36. The author is listed as “the editor” The beginning
of the volume lists only one editor, Dr. Itamar Warhaftig.
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Prisoners may be treated no differently than any other person. Just as we would not
remove the kidney from a living donor without the donor’s consent, so, too, we may not
remove a kidney from a prisoner without his or her consent. What’s more, we have already
made clear that we will refuse to allow any compensation for the donation of the kidney,
and that refusal must apply to the prisoner as well as to everyone else.

The added wrinkle in the prisoner case is the possibility of subtle coercion. The reac-
tion of the author above, whom we assume to be Dr. I[tamar Warhaftig, seems to be exact-
ly correct. Any type of subtle coercion which we can recognize as probably putting pres-
sure on the prisoner to agree, is unacceptable. On the other hand, we do not wish to cre-
ate a situation that would make it totally impossible for prisoners to be kidney donors,
since we do not prohibit others from donating. A prisoner might well be motivated by
exactly the same altruistic motives that we hope others will be motivated by. Prisoners, in
fact, may have the additional motivation of a type of teshuvah for some earlier act. We may
not link donation to any other benefit which we might have to offer, and we must give pris-
oners exactly the same honest evaluation of the risks involved in the procedure as we do
all others, but once we have taken care to do these things, there is every reason to allow
prisoners to become live kidney donors.

Conclusions

1. It is permissible for a live donor to donate a kidney, and under general circumstances
the act is highly laudable. Indeed, it is considered by some to be even more than merely
laudable when the donation is made to a parent, teacher, or child (in some instances), based
on the view of the Yad Eliyahu and Jacob Emden."” Except for the possible exceptions inti-
mated above, however, the act of donation is one of piety and not of legal obligation.

2. We affirm our commitment to a 77712 forbidding donation for compensation under
all circumstances, even as we affirm that there is no compelling technical halakhic objec-
tion to such donation.

3. An objection to donation by the spouse, parents, or children of the potential donor
is insufficient to forbid it.

4. Prisoners may be considered voluntary kidney donors when they have agreed to
donate, have been given no explicit or implicit promise of improved conditions, are not being
compensated, and have been apprised of the possible dangers and risks of the procedure.

"*See above, pp. 301-303.
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