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This paper was approved by the CJLS on March 25, 1992, by a vote of fourteen in favor, seven opposed, and three abstain-
ing (14-7-3). Voting in favor: Rabbis Stanley Bramnick, Jerome M. Epstein, David M. Feldman, Samuel Fraint, Arnold M.
Goodman, Reuven Kimelman, Aaron L. Mackler, Herbert Mandl, Lionel E. Moses, Avram Israel Reisner, Chaim A. Rogoff,
Joel Roth, Morris Shapiro, and Gerald Skolnik. Voting against: Rabbis Ben Zion Bergman, Elliot N. Dorff. Richard L.
Eisenberg, Dov Peretz Elkins, Howard Handler, Joel Rembaum, and Gordon Tucker. Abstaining: Rabbis Kassel Abelson, Jan
Caryl Kaufman, and Mayer Rabinowitz.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halalhah for the
Conservative movement. The individual rabbi, however, is the authority for the interpretation and application of all matters

of halakhah.

Part 1

Few topics evoke the type of visceral response that homosexuality does. Responses are
often quick and definitive on both ends of the spectrum. I have been cornered by some
who wonder how the question could even be on the agenda of the Law Committee. “What
is there to say about the subject from a halakhic point of view”, they ask? “Putting it on
the agenda validates a question which, in fact, has no validity,” they claim.

At the other end of the spectrum, I have been contacted by some homosexuals whose
claim is equally definitive. “Halakhah has no option but to validate homosexuality as a
lifestyle co-equal with heterosexuality. If it does not do so, it has lost any and all influence
on the lives of Jewish homosexuals, it has excised the Jewish homosexual from the com-
munity, and it has reinforced the homophobia of the American society at large.”

To the first group we must assert that there is no question which cannot be on the
agenda of the Law Committee. Each age may have its lists of questions which seem unlike-
ly ever to require serious discussion, yet subsequent ages may find it necessary to discuss
those very questions. Answers which may have seemed a foregone conclusion years ago,
may no longer be self-evidently true. However, willingness to discuss a question in no way
predetermines what the answer will be. It is as possible to discuss a question and reaffirm
a longstanding precedent as it is to discuss it and abrogate that precedent.’

When a longstanding precedent is questioned by a significant number of people who
cannot be dismissed as “fringe lunatics,” it may no longer be sufficient merely to assert
that the precedent stands because it is the precedent. Surely precedent will stand unless

" When the CJLS took up the question of patrilineal descent there were some who asserted that placing it on
the agenda would validate the question and predetermine the answer. In fact, though, the CJLS reaffirmed
the longstanding precedent, and that decision was then promulgated as a Standard of Rabbinic Practice.
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there is compelling reason for it not to stand. But it must be remembered that those who
are questioning the precedent are offering what they believe to be compelling reason for
overturning it. One who wishes to reaffirm the precedent must now respond to the claim
that there is compelling reason to overturn it. If there is evidence that the “compelling
reason” is not as compelling as those who assert it claim, the precedent should stand. If
one can offer equally compelling reason why the precedent should stand, then surely the
precedent should stand. And if, in the course of discussion and analysis, one comes to the
conclusion that there is, indeed, compelling reason to overturn the precedent, one should
support overturning the precedent. It is dangerous for halakhah to refuse to discuss a
question for fear that legitimate discussion will result in the “wrong” answer.

At the other end of the spectrum there are also things that ought to be said. Halakhists
are duty-bound to listen carefully and attentively to the claims and contentions of those
who address questions to them. They are also duty-bound, however, to listen with equal
attentiveness and care to the claims and contentions of those who may not have addressed
questions to them, but who do have something to say on the issue under discussion.

Halakhists are the guardian of a legal system they hold very dear. They ought not to
be expected to violate their commitment to that legal system because members of their
constituency are unhappy with their decisions. Halakhists can be sensitive, understanding,
and caring — and still disagree with the claim of the constituent. It is easy to contend that
the halakhist did not really understand because if he had, he could never had have decid-
ed as he did. The ease of the contention does not necessarily make it true.

It is possible to reject the claim of a constituent without expelling the constituent from
the halakhist’s constituency. There are many issues concerning which certain constituents
have very strong feelings. They, too, often turn to halakhists for recognition and validation
of their views as “the Jewish view.” They, too, expect the halakhists to listen carefully and
attentively, and to decide the issue as they believe halakhah demands. When the decision
is consonant with the claim of the questioner, the questioner is clearly pleased. But when
the decision is not as the questioner might have wished, the questioner ought not to feel
himself chastised by the answer. The questioner ought not to feel that he has been expelled
from the community or excised from the constituency.

We must assert from the outset that the question of homosexuality cannot be excluded
from halakhic discourse on the grounds that halakhah stops at the bedroom door. While it
may be possible to claim that a secular legal system should say nothing about the legality or
morality of private acts between consenting adults, that could hardly be a tenable claim for
a religious legal system. Not only are there myriad areas where halakhah does already have
something to say about what goes on between consenting adults and behind closed doors, it
seems unthinkable to claim that private behavior could or should be of no concern to God.

It seems most reasonable to begin halakhic analysis with statements of the Torah itself.
There are two verses that clearly posit some type of prohibition against homosexuality. Lev.
18:22 reads: X*17 7avIN TWX "20Wn 20wWN XY 957 nX1 — “Do not lie with a man as one lies
with a woman: it is an abhorrence.” The context of the verse is a list of forbidden sexual
unions — N1"Y.* The term 7210 is applied specifically only in verse 22, though verses 26,
29, and 30 apply the term 72vI0 to all of the forbidden relationships.

Lev. 20:13 reads: 1077 DM Qi°aw Wy 72N TWKR °2OWH 10T DR 20W° TWKR WOR)
02 077°n7 — “If a man lies with a male as one lies with a woman, the two of them have

* Though the term 71¥ does not appear in verse 22, Maimonides lists homosexuality as an 717 in 1297
.0 003
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done an abhorrent thing; they shall be put to death — their bloodguilt is upon them.” The
context of this verse is similar to the context of the first verse. It appears in a list which
basically repeats the prohibitions of Leviticus 18, adding the appropriate punishment for
each offense. Lev. 20:13 clearly calls homosexuality a 72¥In and stipulates death as the
punishment for both of the parties involved.

Referring to an act as 72yn surely is a term of opprobrium. It impels us to look at the
term itself to see whether it can shed light. Therefore, a few comments on the term 7712910 seem
appropriate. These comments will be confined to the term as it appears in the Torah alone.

The term, as it appears in Leviticus 18 and 20, seems to connote some universally rec-
ognized inherent quality called 72¥30. That is, it could be read to imply that anyone who
looks at the acts described in those chapters would recognize them as acts of 72¥N, even
if they had not been called 7712910 by the Torah. In other words, the Torah calls them 712910
because they are inherently 72vn.

Upon closer analysis, however, it seems to me that the opposite is the case. The term
712¥0 in the Torah does not refer to an inherent quality of an act. Acts are 72y be-
cause the Torah calls them 7210, “Abhorrence” is not as inherent quality of the act, it
is an attributed quality.

The most telling evidence that 72910 is an attributed, rather than an inherent, quality
can be found in Genesis and Exodus. The term appears twice in the Joseph cycle. In Gen.
43:32 the Torah says @182 X°77 72vI0 °3 on? ©2v7 DR 2oRD 07En 11951 X2 “The
Egyptians could not dine with the Iebrews, since that would be abhorrent to the Egyptians.”
Mixed eating is not inherently abhorrent. It is not objectively abhorrent. It is abhorrent to
Egyptians for whatever reason they consider it abhorrent. It is 2°7%»5 7712yIn — not inher-
ently. The same analysis could be given for Gen. 46:34: 18% 7¥1 23 0187 72N *3. Simi-
larly, the verse in Exod. 8:22 — 0>1¥m navin nx n2an 177 1°p%R ‘1% 02 0>1gn navin
'IJ'?PD’ X571 O7IYh recognizes that 72¥I0 is an attributed quality, not an inherent one.

The Torah recognizes 712¥10 as an attributed quality for matters that are abhorrent to
Jews, too. It is not contending that foreigners might mistakenly think certain things to be
abhorrent, while Jews consider abhorrent only those things that are inherently abhorrent.
There are four cases that make this abundantly clear, in my opinion. Regarding the sacri-
fice of a blemished animal the Torah® says: X377 722X /77 n2vIn *3. Regarding cross-dress-
ing it says:' 2% WY 92 PR ‘71 N2y *3. Regarding the prohibition to be INWI13 171
the Torah says® 77 »310% X°17 72a¥IN 79 and regarding the use of unjust weights and measures
the Torah says:® 21y mwy 93 728 7wy 93 7PYX ‘71 Navin »3. We consider these acts abhor-
rent because the Torah informs us that God considers them abhorrent, not because they
are inherently or objectively abhorrent.”

The greatest number of occurrences of the term 72¥10 in the Torah appears in contexts
of the discussion of idolatry. In seven of eleven occurrences the term is linked to 77 n2yIn.®

Deut. 17:1.
Deut. 22:5.
* Deut. 24:4.
¢ Deut. 25:16.

The case of Deut. 25:16 will seem the most problematic. Some will claim that dishonesty is inherently abhor-
rent. | think we must be carful, however. The Torah is full of prohibitions against matters that we recognize
as inherently dishonest or immoral — moving boundaries, murders, robbery — yet none of these is called
7ayin. In Deut. 25:16, the clause 519 7wy 55 seems to explain why God considers unjust weights abhorrent,
but is not claiming that every act of dishonesty is 72y,

% The seven are Deut. 7:25-26, 12:31, 18:9, 18:12, 23:19, and 27:15.

-
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Two of the remaining four’ deal with the N7 9°Y and the 777 7712Y 72997 7. In these
the behavior of Jews in enticing other Jews to idolatry or themselves engaging in idolatry is
defined as 72yn without any further modifier. These verses seem to me to be claiming that
these acts are abhorrent because the Torah has already defined idolatry as abhorrent. Their
abhorrence is contingent upon idolatry’s having been so defined. Similarly, the third of
these four" — PR WY WX ON2AVIN 953 NIWY? DONX 1717° K WK [91 — stipulates as
abhorrent only those acts which have been previously defined as abhorrent. And the final
verse of the four' appears in a poetic context and is inappropriate as a source for the mean-
ing of words in legal contexts.

In theory, though, one might wish to claim that the verses in Leviticus about homo-
sexuality are different. They do not say /i1 N2¥10 and are not linked to acts which have been
previously defined as abhorrence. Perhaps homosexuality is abhorrent not by attribution,
but inherently. I think not.

The final appearance of the term 7210 in the Torah, I think, proves my point. Deut.
14:3 reads: 72ayIn 5 Hoxn XY and appears in the Deuteronomic recap of the laws of
kashrut. Nowhere in Leviticus 11 are nonkosher animals defined as 72yIn. Thus, Deut.
14:3 cannot be alluding to a 72¥In which has been previously defined as such. Since one
would be very hard pressed to posit that nonkosher animals are inherently abhorrent
rather than abhorrent by attribution, it follows that the 72¥In of Deut. 14:3 should be
understood as we have understood all the other occurrences of the word in the remainder
of the Torah. And if that is the case, there seems to be no defensible grounds for asserting
that 72¥10 in the context of homosexuality refers to inherent abhorrence rather than to
attributed abhorrence.

Legally speaking, the Torah defines homosexuality as 72910, It does not define why it
is to be considered 72¥10. It is quite conceivable that later commentators might attempt to
define why it ought to be considered 772¥n. But, it should be borne in mind that demon-
strating deficiencies in the attempts of the commentators to explain why it ought to be con-
sidered 72910 does not remove it legally from the category of mayin.

There are no other explicit references to homosexuality in the Bible. Gen. 19:5 in the
Lot/Sodom incident — @nx 17¥711 12°9% aX*%37 — is, however, widely interpreted to refer to
homosexuality."” Similarly, in Judges 19, the 7¥232 wabp also has an apparent reference to
homosexuality."” Finally, either Rav or Samuel claims that Ham’s violation of Noah' was
an act of homosexuality,” and Rav understands Gen. 39:1 — 7¥15 070 15°11D 113" — to
imply a homosexual intent on the part of Potiphar."

The two explicit biblical verses refer to male homosexuality, not to female homosexu-
ality. They cannot be understood legally to refer to female homosexuality even by extension

? Deut. 13:15, 17:4.
' Deut. 20:18.

" Deut. 32:16, though see Sifrei Deuteronomy, 318 (Finkelstein ed., p. 364), which interprets the 7290 of this
verse as homosexuality, based on a mw 771 with Lev. 18:22.

2 Genesis Rabbah 50:5 (Theodor-Albeck ed., p. 522) comments succinctly wnwn® — omr 7y, Medieval
commentators like Rashi, Rashbam, and Ibn Ezra also interpret it thus. Indeed, even the new JPS takes it
the same way. It is interesting, however, that Ezek. 16:49, 50 does not include homosexuality in its litany of
Sodomite offenses.

" Verse 22 reads: 129731 T2 PR X2 WK WK DR KX MKRY LLWORT 9K 10K
" Gen. 9:29-35.
¥ Sanhedrin 70a.

' Sotah 13b.
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(i.e., TWR 777 X3 W°K) because of the term 7wx *25wn. That term seems to imply some
type of penetration by the genital. Since that is impossible in an act of lesbianism, it cannot
legally be included under the Torah’s prohibition."”

The Sages, however, have forbidden female homosexuality. At bottom line, then, the
primary difference between male and female homosexuality in halakhah is that one is
XN*7IXT MOX and the other is 73277 710X, Female homosexuality is no less forbidden by
the law than male homosexuality. It is the classification of the prohibitions that distin-
guishes them from one another.

I'think it is important, furthermore, to make clear why lesbianism is forbidden 11377 rather
than Xn71X7 from a legal point of view. Let us, therefore, look first to a baraita in the Sifra:"

D137 — (X ‘P*1) 7IWYN KD 113 PIR TWINIY ..0MXM PIR TWIND”
71990 XY o7PNIPINRY 27N 20030 NIYULI WY XYY NP1 1120 XD
.077°NI2R NIIRDI OPNIARDY 07 DRI D°PIN2 KX SNIMK X ,(QW)
21 TWR KW WK WK? UKD WR? KW WIRD DWW 17 707

71370 XY 07° NI K1 J2% — 023w No%1 TWRT

“You should not follow the acts of the land of Egypt. . .or the acts
of the land of Canaan (Lev. 18:3)” — Is it conceivable that [the
Israelites] should not built buildings or plant plantings as they [L.e.,
the Egyptians and Canaanites] do? The Torah states: “You should
not follow their practices (id.)” — [implying:] “I [God] have
declared prohibited only the practices which they and their ances-
tors established.” And what did they do? A man would marry a man
and a woman [marry] a woman, a man would marry a woman and
her daughter, and a woman would be married to two men.
Regarding these it is said: “You shall not follow their practices.”

Among the practices mentioned in the Sifra as intended by Lev. 18:3 is lesbianism.
The prohibition is grounded in Ww¥n X2 I¥15 PR nwymd. According to this baraita les-
bianism is forbidden by implication of the Torah itself. If so, why is the claim always made
that female homosexuality is forbidden only 131277757 Maimonides’ wording of the law pro-

19

vides an accurate answer:

D”YR ... TPV IINIIW RIT 2IXD WY MOKR W2 7 NIP0NT 0wl
QW PR — M7 IR IRY D PRY PHY PR PR 0K T 0w
IOR WY PRIT NITI DM TN MR P90 R

Lesbianism is forbidden, being “a practice of Egypt” about which
the Torah has warned. . . .And even though the act is forbidden,
lashes [i.e., the normal legal punishment for a negative command-
ment]| are not given because [the offense] has no unique prohibit-
ing verse™ and there is no actual intercourse involved.” . . . But it

" Its exclusion also results in a leniency in terms of the punishment prescribed by the law. Only male homo-
sexuality could ever legally entail the death penalty. But see below.

(7,710 7 011 DRI 7.0 WD NI IR

17 mRD IR POOR

* Le., there is no specific verse listing the offense explicitly, Rather, the prohibition is general, deduced from

the prohibition against “practices of Egypt.”

2 And, therefore, WX *20wm 25wn X% 957 NRI cannot be generalized by an extension like RwX 1777 Xy,
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is appropriate that [lesbians]| be whipped under the category of
N17m Nom since they have acted in a forbidden manner.

According to Maimonides, therefore, the baraita in the Sifra posits lesbianism as forbidden
Xn™7%7 though not punishable as XN»7IX7T norms. Since there is no actual intercourse
involved, and since there is no specific mention of lesbianism in the Torah’s prohibition
XN7I87 D197 cannot be invoked. Nonetheless, lesbianism is itself Xn°7I1%7 730X and we
refer to it as 732717 only in terms of the applicable punishment — n1732 non.

Given what we have just said, it should be clear that the passage in Yevamot
76a which refers to lesbianism as X1%v2 Xn1¥*10 — “simple lewdness” — has been pop-
ularly misunderstood. Understanding that passage to imply that lesbianism is merely
some petty offense ignores its context. The question being addressed is whether
having engaged in an act of leshianism renders a woman unfit to marry a priest, because
of nir. If that question were answered in the affirmative, it would imply that an act
of lesbianism is intercourse. That was the opinion of Rav Huna. Rava, however, claims
that such a woman could not be in the legal category of a 7311 because intercourse is
not involved. From the perspective of the woman’s eligibility to marry a priest, the act
was Xmbya RNIXOMD, i.e., not intercourse. This passage in Yevamot does not contra-
dict the clear statement of the baraita. Both male and female homosexuality are for-
bidden. Male homosexuality is forbidden by a specific prohibition of the Torah, female
homosexuality by implication of the Torah. Both are equally forbidden, though not
equally punishable.

Commenting on the Mishnah® — 910177 5y X271 — the Gemara® asserts:

D373 172 (@W) 73T DR 23W? WR” VP VD (30 D PM) “WIR” 7N
702 oM P1YT 2IR2 MR (QW) “02 OPHT7 IRD IR L0 172
21 TR ,IYHY WY L7202 XD AR 717°p02 1217 7 (12:3 /)
1277 (23 ‘pYY) 7R 7AYIN WK 2DWH 25w X2 137 1R 27N
737) 7HRAW WP P RY” D70 L1 20wiY IR 20905 R
WA MWK 017 NIAVING 950 WY PRI 77 WIR 0317 KT (77730
M7 IR IR IR RPY 027 DRYAW? 1 7727 (1277 /R 7391) 71

725w N RY” 72 7 /WK °20WNH 25WN K2 137 DRV IMIR X7

Our sages taught: [The word] “Man” (Lev. 20:13) excludes a
minor.” [The phrase] “Who lies with a male” [implies] either one
who has attained majority or one who is a minor.”® [How do we
know that the punishment is stoning?] It says here (20:13) “Their
blood is upon them” and it says regarding the ghost and familiar
spirit (Lev. 20:27) “Their blood is upon them.” [From this it fol-

* Sanhedrin 7:4.

* Sanhedrin 54a.

* Le., a minor is not culpable if he is the active partner.

* Le., if the active partner is an adult, he is culpable whether the passive partner is as adult or a minor.
Sanhedrin 54b, end, indicates a disagreement between Rav and Samuel regarding the lower age terminus
for a minor. A baraita is quoted in support of Rav, exempting from punishment if the minor is under nine.
That is based on the common premise (Niddah 45a) that an act of intercourse by a male under the age of
nine is not legally intercourse. Apparently, Rav agrees with the view of R. Akiva (see below) regarding the
derivation of culpability for the passive partner. Since both are derived from 23wn X%, any minor who could
not legally be the active partner because his intercourse is not intercourse, cannot cause an adult to incur
liability even when the minor is the passive partner. See Rashi to Sanhedrin 54b, end, and Maimonides’
codification in TR 7R3 *10°K.
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lows that] just as the latter is punished by stoning,” so too is the
former punished by stoning. This teaches us the punishment, but
what is the source of the prohibition (warning)? The Torah says:*
“Do not lie with a male as one lies with a woman, it is abhorrent.”
This verse indicates the source for the prohibition to be the active
partner. Where is the source for the prohibition to be the passive
partner? The Torah says:* “No Israelite man shall be a cult pros-
titute,” and [furthermore Scripture] says:* “There were also male
prostitutes in the land. [Judah] imitated all the abhorrent prac-
tices of nations that the Lord had dispossessed before the
Israelites,” according to Rabbi Yishmael.” Rabbi Akiva says that
his proof is unnecessary. [Rather,] read the verb 20wn of the
verse WK 225WnM 25WN X2 757 NXI also as 20won.*

What follows clearly from this passage is: (1) that the Talmud understands the
Torah to forbid any sexual intercourse between adult males, either as the active partner
or as the passive partner; (2) that an adult male is liable as the active partner even if
the passive partner is a minor; and, (3) that the legal liability about which the Torah
speaks is incurred by the act of intercourse, not by any thought or fantasy of homosex-
ual intercourse.

Moshe Halevi Spero attempted to argue®™ that homoerotic fantasies and homosexual
preference are themselves forbidden in halakhah. His basic textual proof comes from the
prohibitions of the codes against things which lead to n17y. He provides a list of sources®
which he claims support his position. It is not necessary of refute his understanding of each
of his sources. I shall suffice with demonstrating that he misinterprets the two sources that
come closest to supporting his thesis.

Spero refers to Maimonides, 71X "70°X n1o%7 21:1 as one of his proofs. Maimonides

* The verse says 02 D127 DNIX 137> JaR2.

# Lev. 18:22.

# Deut. 23:18.

* 1 Kings 14:24.

* The derivation of Rabbi Yishmael is somewhat cryptic. Apparently he takes Deut. 23:18 to refer to any
passive male partner, not just a male cult prostitute. How does he know that the verse refers to the passive
partner? He derives that from the verse in Kings which refers to the act as 72¥in and deduces that just as
Kings calls wTp a 7210, so Deuteronomy implies that wp is a 72y, And, since Lev. 20:13 applies the term
712¥10 to both active partner and passive partner, and Lev. 18:22 already implies warning for the active part-
ner, Deut. 23:18 must refer to the passive partner. In addition, the Yad Ramah adds that Deut. 23:18 must be
understood to refer to the passive partner because the beginning of the verse (PRw* n3an AwTp 00 K?)
refers to the passive partner — the woman.

The derivation of Rabbi Yishmael rejects understanding wp as referring only to cult prostitutes. That is
not the bwd of the verse, and Rabbi Yishmael’s exegesis may be unclear, but his intent is clear. The fact that
his exegesis is not bW is halakhically irrelevant.

Le., in the 2¥931 (passive) voice — “Do not be lain with by a male. .. ” Rabbi Akiva’s exegesis is also not bwp,

and, as with Rabbi Yishmael, that fact is halakhically irrelevant.

* The parallel passage in Yerushalmi Sanhedrin 7:7, 24d-25a says it succinctly: ,12°P02 DIV ONIW WY 72N
n1ona 0w 7R 0w, The Yerushalmi also provides proofs for the punishment of 113 for both active
and passive partners when the full liability for the death penalty is impossible, as, for example, where there
was no warning given to the men before the act was committed.

* Tradition, vol. 17, no. 4 (spring 1979): 57.

# In n. 17, ibid.
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says 17 "7i7 W2 2172 73711 7IRD AT P pANW IR 0°72°X TIT NPT 10 7Y by X2 5>
129pN — X2 (1,0W) MR ...NI2VINT NIPAR NIWY NP2 (210 /P27) IMRIW 7107 1 7p1°
N1 2153 270 oR22MT 021277 127pN K2 MI70 .11 MP2% — “One who has non-genital
intercourse with any of the forbidden relationships, or hugs and kisses them lustfully, or
engages in close bodily contact is liable for lashes by law of the Torah, as it says (Lev.
18:30), “That you not engage in the abhorrent practices’ . . .and it says (Lev. 18:6), “You
shall not come near to uncover nakedness’ . . .that is to say, do not approach even those
things that might result in forbidden relationships.”

Only by the wildest stretch of the imagination can this statement of Maimonides be
assumed to render either homosexual fantasies or attraction forbidden. Rather, the passage
must be understood to mean that homosexuals must refrain not only from actual homo-
sexual intercourse, but also from other sexual behavior which is not intercourse. The
source from Maimonides is surely not forbidding either fantasies or attractions, which are
far less controllable than behaviors are.

Spero also refers to Maimonides, 7%*2 *110°% N1927 21:9, which reads: >w nwx
NIT°0M NTM 13 °D 2V RI LLAWIY INWRA NIWYY 78171 0IRW 71 55 79757 .17 X977 NN 07X
TRW 137311 021V 770 07 XYY L. WORYWN YW MY WIROwI 27 WK1 DR IR 7p7 RYW
n129%7 NS 275 XHX 177 927 — “A man’s wile is permitted to him. Therefore, he may
behave with her [sexually] as he wishes. Nonetheless it is righteous for a man not be
overly frivolous in this regard. Rather, he should sanctify himself at the time of inter-
course. . .and not deviate from common behavior in this regard, since the sole purpose
of the act of intercourse is procreation.”

This passage is obviously a plea by Maimonides for what he considers to be a sexual-
ly proper attitude when engaged in sexual behavior. It is a plea not to allow even permis-
sible behavior to blind one to the greater purpose of intercourse. The passage does not for-
bid fantasizing the acts which it forbids. Maimonides and the Talmud were far too wise to
forbid thoughts. It is impossible to forbid them, and any attempt to do so only increases
the feelings of guilt of those who have thoughts and cannot control them. Controlling
behavior is hard enough. Legislating that thoughts or attractions are forbidden is not only
unreasonable, it is foolish.

These are the two of Spero’s sources that come closest to reflecting what he con-
tends, and they are very far from convincing. The fact that fantasies and attractions can-
not be forbidden legally does not mean that the tradition has nothing to say about them.
They are in the category of 771°2¥ 7197777 and should be avoided, if possible.” Their
power and potency is clearly recognized. The Gemara® affirms 772292 YWwp 771°2y "7,
but that must not be confused with a legal statement. It does not mean that the thoughts
are more illegal than the acts. It means they are more burdensome, more difficult to con-
trol, more difficult to will out of existence. The sages surely recognized that 8°1971777 can
have undesired consequences. As Rabbi Pinhas ben Ya’ir put it,” X2°1 01’2 DX 1777 bx
12753 AR M.

The issue of 77177 is deserving of its own treatment, but that is not the purpose of
this paper. What is important to note is that the avoidance of 117777 is a desideratum, not

% See Berakhot 12b and Encyclopedia Talmudit entry 7. The principle of 13777 is the source of many rab-
binic statements advocating behavior intended to prevent certain thoughts — e.g., not watching animals mate,
not watching women doing laundry at the shore.

* Yoma 29a., quoted by Spero, id., p. 62
3 Ketubbot 46a, and cf. Avodah Zarah 20b.

620



ROTH HOMOSEXUALITY

a legal requirement. One must attempt to avoid 717377, but is not legally liable for fail-
ure. Indeed, the sages clearly recognized the pervasiveness of 1171177, They said:* whw
Y7 WY 7950 71 7772y 13777 01 922 1M 21%°1 0IR PR NI7°2Y, that 771°3y TR
is one of the three things which humans cannot avoid even for one day. All of the rab-
binic dicta about 717°2¥ 7171777 must be understood in the light of this statement. As
undesirable as 717°2¥ 197777 may be, it is the lot and fate of humans to be subject to it.
They can try to avoid it and to control it,”” but they cannot be free of it. Homosexuals
can no more be free of their @°197777 by a simple act of will than heterosexuals can be
free of theirs. Indeed, the vast majority of the rabbinic statements about 71772 197717 are
heterosexually oriented.

Let us now note that the verses in Leviticus which prohibit homosexuality are blanket
statements of prohibition. They do not stipulate that homosexuals of type X who engage in
intercourse are not liable. Anyone who wishes to make such a claim is obligated to provide
convincing proof that the distinction he wishes to read into the law is really there.

Our colleague, Rabbi Bradley Artson, has written a paper on the subject of homosex-
uality which he has presented to the CJLS. It is not my intention to respond to everything
he has written, point by point. I must, however, demonstrate in detail why the central core
of his argument does not provide the convincing proof that would be required to allow his
conclusions to be supported.

Rabbi Artson argues that the Torah’s prohibition against homosexuality does not apply
to constitutional homosexuals. The Torah does not know of such people, and cannot be
forbidding what it does not know about.

It is true that the Sodom episode and the 77¥232 wabp episode reflect homosexual vio-
lence, not homosexual love. Nonetheless, it would be erroneous to conclude that only such
homosexuality is forbidden. I have demonstrated above that the Torah does not prohibit
homosexual attraction — orientation, if you will. The silence of the Torah concerning any
distinction between homosexual acts and homosexual orientation is because the Torah
does not forbid the latter, only the former. But, the former is forbidden even for one whose
orientation is homosexual.

And even if Rabbi Artson is correct about the Torah itself, he himself tacitly recog-
nizes that what is really critical is whether the Sages were able to conceive of such a lov-
ing homosexual relationship. If they were, and if they considered it forbidden under the
law, that would be determinative.

Rabbi Artson quotes three passages which he interprets to support his claim. I think
he misinterprets all three, and will treat them seriatim.

The Gemara in Hullin® reads: »159w nx 17pw” — 2%:X> 7713712 PI0D7 7¥) MR KW
772013 PRW NOR :WHW KOXR 77pn 1981 111 732 02y 123pw NIgn 0w 19K @ (03 DWHw
231% 72305 — Ulla said (concerning the verse in Zachariah 11:12 — “They weighed out
my wages, thirty shekels of silver”), “[The thirty shekels] refer to the thirty command-
ments which the Noahides accepted upon themselves, though they comply with only
three: One, that they do not write a ketubbah for a male. . . ” Rashi comments on this
passage: TIP3 WX MI9P D23 PR WO RWAR 15T 09 1777 1191 20w PTIWNT B7YR
72305 @72 12N3°w 5 93 11 — Even though they are suspect to engage in homosexual

# Bava Batra 164b.

% See Kiddushin, 30b — w17mn nvab wmownn and Maimonides, 12% 707 737377 1% X127 OX — 07X 7X°2 0K
770 729 °Ra7 2N

0 92a-b.
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behavior and designate*' a male as their partner, they do not make so light of this mitz-
vah that they write a ketubbah for their partner.

Polygamy is permitted by biblical and talmudic law, and is not considered either im-
moral or incapable of being loving, committed, permanent, and sacred. No interpretation
of this passage, therefore, can work from the premise that such relationships are necessar-
ily loveless or involve only lustful intercourse, or are like a series of affairs.

Rashi interprets Ulla to be praising the non-Jews for their recognition that no matter
how committed, permanent or sacred they might wish their relationship with their homo-
sexual partner-to-be, it cannot be legalized by a marriage contract. The ketubbah provides
both a potent symbol and legal protection for the partner. It is the indicator of an accept-
able, valid and legal relationship. It is the unacceptability of such a relationship that the
passage intimates. Not only, claims Ulla, do Jews recognize that such a relationship — even
if loving and permanent — is religiously unacceptable, even non-Jews do not attempt to
legitimate what cannot be legitimated. Even if it is a permanent relationship, a loving rela-
tionship, a relationship of commitment, it cannot be legitimated. Such a relationship can
be conceived of, it cannot be legitimated.

The second passage comes from Genesis Rabbah* and reads: :7401° "1 owa X177 M
7m172%3 212 NPOPIN3 I2ANOW TV 02IYR 11 NP1 X2 213m7 717 — Rabbi Huna in the name
of Rabbi Joseph [said]: “The generation of the flood was not obliterated from the world
until they wrote marriage contracts from males and beasts.”

I have translated the term n10m13 as “marriage contracts” on the basis of both Theodor-
Albeck and Mordecai Margulies. It clearly comes from the Greek gamikon, which means mar-
riage. It is possible that it is a shortened form of gamikoi humnoi, in which case it would refer
to “wedding songs.™ In either case, the term is a positive one. What the passage says, there-
fore, is that the generation of the flood was not destroyed until they legitimated homosexual
behavior, sanctifying it with marriage contracts or marriage hymns, lending to such unions an
aura of legitimacy and permanence. The passage clearly recognizes the possibility of such a
union and such a relationship, and denies its acceptability. It is so unacceptable that the
attempt to validate it brings on the destruction of the flood." It is not that such a relationship
cannot be conceived of. It can be conceived of. It cannot, however, be legitimated.

Rabbi Artson translates this word as “sequester,” which, of course, supports the way he wishes to read the
passage. His translations supposes that the word in the original is 131>n , not 171>». The former implies
an illicit being together, while the latter intimates the designation of a single individual as a mate or partner.
26:5, on Gen. 6:2, Theodor-Albeck ed., p. 248. See also the parallel in Leviticus Rabbah 23:9, on Lev. 18:3,
Margulies ed., p. 539; and Midrash ha-Gadol, Genesis, 6:11, Margulies ed., p. 153.

Rabbi Artson’s translation, “coupling songs,” comes from Jastrow, it seems to me. That translation carries a
very negative connotation essential to Rabbi Artson’s understanding, but not really present in the original.
Jastrow may be asserting that the presence of the word 0w in the term n1oma is the sages derisive perver-
sion of the Greek term. Theodor-Albeck, Margulies, Sefer he-Arukh (s.v. om3), modern translations of Midrash
Rabbah and the variants in both Genesis and Leviticus Rabbah argue against his understanding.

"* Rabbi Artson makes much of the positioning of the passage in Genesis Rabbah, after nav — 7 n121w 7
— 7172 WK YR MIRWI YR — 0w 072 NR*Y ...A9°0N 723121 0191 9173 707 AYYa% AnIX 1°200R 1awn 2°nd
MM2Y 15T

He argues that as these do not refer to ongoing love relationships, so, too, the statement of Rabbi Huna
does not. Two things argue against Rabbi Artson’s claim: (1) the appearance of Rabbi Huna’s statement in
parallel passages without this context; and (2) the fact that the passage as it stands is a literary crescendo. To
wit: the D97 232 were perverse. They exercised the jus primus noctus, they forcibly raped virgins, and they
seized the wives of other men. But even these acts of violence did not compel God to wipe out His creation.
That happened only when they attempted to legitimate homosexual unions as if they were marriages.

Finally, Rabbi Artson finds the linkage of 712721 7151 telling and important. Regrettably, he demonstrates a
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The final passage has already been referred to earlier.® We quote again the part of the
passage relevant to this point in the discussion: X? 07°N12I721” WM 0 IOKW) *NINR K2
RWI WORT — 20°WW 1T A1 .07°N1AR NIAR?T OPNIaRYY one oo pIpnm oopnn KPR (7199N
0°W% ND°1 TWRTI N2 AWK XKW WK AWK TWRT K2 — “I have forbidden only those
practices which they and their ancestors have established. And what did they do? A man
would marry a man and a woman marry a woman, a man would marry a woman and her
daughter, and a woman would be married to two men.”

There is no way to read this passage as implying only lustful, non-supportive, loveless
relationships. There is not even a hint of such a thing in this passage. The Torah forbids the
marriage of a woman and her daughter.* But there is no greater reason to believe that such
a marriage would be loveless and non-supportive than would be any other polygamous mar-
riage. Surely the Torah does not assert that polygamous marriages are lustful and loveless
by definition. The Torah forbids polyandry, but societies which permit it would find such
marriages no less supportive and loving potentially than polygamous marriages in the soci-
eties which permit them. It forces the meaning of the words of the Sifra beyond credulity to
assert that this passage passes judgment on the nature of the marriages which it lists. No
such judgment is passed. These types of marriages are forbidden, not because they are by
definition non-permanent, lustful, loveless, or whatever. They are forbidden because the
Torah forbids them. Among them are listed homosexual unions of both males and females.

Part one of this paper is at a close. In dealing with the texts of the Bible and the Talmud
we have demonstrated that homosexuality is called 72¥I0 by the Torah, but that the term
denotes an attributed characteristic, not an inherent one. We have demonstrated that both
male and female homosexuality are forbidden in Jewish law, and that it is erroneous to claim
that female homosexuality is prohibited by the sages only because of lewdness. We have
demonstrated that both the active and the passive partners are liable at law under usual cir-
cumstances. We have demonstrated that the prohibitions of the Torah are against sexual rela-
tions between homosexuals, not against fantasies, attractions, or orientations. And we have
demonstrated that the prohibition of the Torah (Xn>7IX7) makes no distinction between
supportive, loving, permanent relationships and lustful, transient, and non-supportive rela-
tionships. Same gender sexual relations of both types are forbidden by the Torah.

Part 11

We must now turn our attention to interpretations of the term 72¥I0. As we do so, we must
also remember that if they are found wanting, that proves only that the interpretations are
inadequate, not that homosexuality is not 72¥I0 according to the Torah."”

Since the Torah itself does not define why homosexuality is 7712910, just that it is, it
seems most logical to begin this quest for an explanation in the Talmud. And, indeed, there
is a passage in the Talmud that provides a start for this discussion. In Nedarim 51a, Bar
Kappara offers an explanation of the meaning of the term 72v10.

bias in his understanding which is not reflected in the text. The text implies that the generation of the flood
attempted to legalize and legitimate ongoing and permanent relationships with animals. The linkage implies
that as relationships with animals are unacceptable — no matter how permanent or legalized — so, too, are
relationships between males — no matter how permanent or legalized.

* Sifra, Aharei Mot 9:8, Weiss ed. 85d; see above, p. 617.
*“ Lev. 18:17.
" See above, p. 616.
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We will subject Bar Kappara’s explanation to analysis, but preface the analysis by point-
ing out the context. The interchange between Bar Kappara and Rebbe, during which Bar
Kappara defined the meaning of 721N, took place at the wedding of Rebbe’s son, Rabbi
Shimon. Previously, Bar Kappara had promised Rebbe’s daughter that he would drink wine
while her father danced and her mother sang. At the wedding, Bar Kappara asked Rebbe:
772y K Whatever explanation Rebbe offered, Bar Kappara refuted. I'inally, Rebbe said:
PX WD — “You explain it!” Bar Kappara told Rebbe to have his wife pour him a drink, and
insisted that Rebbe himself get up and dance before him as preconditions to his explaining.
Rebbe did both things. Then Bar Kappara said: 772 7R 7yIn — 77207 (X707 K 00 —
“Thus did the Merciful One say: ‘“To-evah’ — You go astray on account of it (or, her).”

This is immediately followed in the gemara by two further episodes that took place at the
wedding, Bar Kappara repeated his demands on Rebbe as preconditions to his explaining the
terms 220" and 717. The former he defines as ?72 W 1920 and the latter as X7 7 7.

We refer to the continuation of the passage which contains the definition of 7712y in
order to indicate that Bar Kappara himself might not have intended his definitions quite as
seriously as we will be taking them. Furthermore, it is quite clear that all three definitions
are plays on the words. Having said this, we return to a careful analysis of 72 nX n¥In,
understanding it as very seriously intended by Bar Kappara.”

First we note that 72 70X 73N is clearly a notarikon, i.e., 73 (ANX 77) ¥17. Secondly,
we note how difficult it is to translate it into English because of the unclear referent of the
pronoun 712. Bar Kappara asked 72ay1n *xX». He did not specify a particular verse as the
locus of the term. On the one hand, therefore, we would like his answer to refer to verses
in which the term as stated, namely, 772910, actually appears. If that is his intent, he refers
either to Lev. 18:22 or 20:13, for only in those two verses does the term 72¥10 actually
appear. In such a case, the 712 must refer to homosexuality, i.e., “you go astray because of
it.” Bar Kappara’s phrase obviously requires 712 or the notarikon does not work. However,
it is very difficult. To what does the 132 refer? If its antecedent is a term like 7571 20w, the
pronoun should be 32, not 772. The only real possibility is that the 712 refers to the noun
72aYIN, i.e., you go astray because of the abomination. That is not smooth either, because
it requires using the term being defined as part of the definition itself.

There is another grammatical possibility. If Bar Kappara’s question used 712¥10 as a
general term, rather than with reference to a specific occurrence of the word, his answer
need not even be about homosexuality. Bear in mind that all of the sexual offenses are
referred to as N12ayIN in Lev. 18:26, 27, and 29. If Bar Kappara was asking what the
meaning of 721N was in general, as opposed to in regard to homosexuality in particu-
lar, the pronoun 712 is far less problematic. Since most of the N1y — all of which are
N1ayIn — are women, 12 7INX 7YIN means: “You go astray on account of her” If this
explanation is correct, Bar Kappara is referring primarily to the other n1"¥, not to
homosexuality, and we can probably learn nothing from what he says that will shed light
on why homosexuality is a 72910, The advantage to this explanation is that we clearly

*® Lev. 18:23 concerning bestiality.

" Lev. 18:17 concerning 71021 nwx n1w. In Yevamot 37b, the same explanation of 77 is given by Rava with
reference to Lev. 19:29, mmr pann axom.

* Let it be clear that if his explanation is dismissed as a joke told at a wedding, when he may even have been
less than completely sober, we would have to say that the Talmud gives no guidance as to the meaning of
12yn. We could not conclude that homosexuality is not 7210 on the grounds that Bar Kappara did not
mean his explanation seriously. It is for this reason that we will analyze his explanation as if we knew for
certain that he meant it with utmost seriousness.
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understand the antecedent of the pronoun 712. The weakness of this explanation is that
it leaves unexplained the very verses in which the term 72930 actually appears with ref-
erence to a specific sexual offense.

There are at least two classical commentators who understand Bar Kappara in this lat-
ter way. The »w1% on1m® explains Bar Kappara: 1 0501 901 bw 1wy nx manw , 1173
nar 5w — [“You go astray because of her”] That is to say, he abandons his wife who is per-
missible to him in favor of one with whom relationships are in the category of niar.

In a similar vein, the 77307 9¥ N1BOINT *HY2% explain: 77 YX N0 XYW 72 70K 7VIN
TIR2 JI0N eppdabyl 7712 0 N (W:T) Hwna 210w — “You go astray on account of her”
because you paid no heed to what is recorded in Proverbs (5:15). “Drink water from your
own cistern and flowing water from your own well.” That is, by ignoring the wisdom of
Proverbs which indicates that you should stay with a wife who is not n17, you go astray.

The *w1% or1°m and the NIBOINT *9¥2, therefore, opt for clarity of the antecedent of
12, even though, for them, Bar Kappara sheds no light on the specific behavior which is
called 7712¥10 by the Torah.

All others, to the best of my knowledge, understand Bar Kappara to be referring to
homosexuality, and offering an explanation of why God considers it to be 72¥1n. Tosafot,
the Rosh and the Ran all offer a similar explanation.” Indeed, the language of Tosafot and
the Rosh is identical: 131 20wn IR 32371 oPmwa Paw, and that of the Ran very
close: 727 2R 19m WK *25wn maaw. The “going astray” according to these three lies in
the fact that a man abandons his wife to pursue a homosexual relation.

Let us first assume that the Tosafot et al. correctly understand Bar Kappara. If so,
the model of homosexuality to which Bar Kappara refers is the Greek model.” In the
Greek model it makes perfectly good sense to speak about homosexuality drawing one
away from one’s wife. The classical Greek model of homosexuality is an older man (about
twenty-five), usually married, and a young man (about fifteen). Indeed, when the young
man gets married he is expected to have regular heterosexual relations with his wife, and
probably take a young male lover.

The pederastic relationship is viewed by the Greeks as a type of role model relationship
in which the older man feels a strong attraction to his young lover, while the young man is
expected to admire his lover, but not be attracted to him sexually. The pederastic model was
supposed to transmit virtues from the old to the younger man.” In this model it is quite pos-
sible to speak at least of the older man as being 157 25Wn IR T29377 INWR 1.

While this model is probably very infrequent in our day, there is no question that many
men who have been married and have decided in the present climate to “come out of the
closet” have also abandoned their wives for homosexual relations, and may have been
doing so all along, although not openly.

This proves only that the reason of the Tosafot et al. is still applicable. It does not
prove that it ought to be applied, or that it is what Bar Kappara meant. Even if it is not

* Nedarim 51a, s.v. 790.
** End of parashat nm *anx in vol. 6 (New York: Shulsinger Bros., 1950), p. 49b.
* All at Nedarim 51a, s.v. 7y,

* That Bar Kappara may well have known and understood the Greek model is possible. He was, we know, a
lover of things Greek, especially Greek ideas of beauty and Greek language. See Bereshit Rabbah 36:8.
Theodor-Albeck ed., p. 342, and J. Megillah 1:9 71b.

% See Michael Ruse, Homosexuality (New York: Basil Blackwell, Inc., 1988) pp. 176-182; and Arno Karlen,
“Homosexuality in History,” in Judd Marmor, ed., Homosexual Behavior: A Modern Reappraisal (New York:
Basic Books, 1980), pp. 78-80.
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what Bar Kappara meant, it seems most plausible that it is what the Tosafot, the Rosh
and the Ran meant.

It is most likely that moderns would wish to expand the concern embodied in the state-
ment of Tosafot et al., and analyze its relevance to the issue at hand. Perhaps 1°m°am
"191 17°NW1 is the way that the Rishonim intimate that homosexuality is disruptive to fam-
ily life. They would not be the first to make such a claim. Rabbi Akiva, commenting on the
verse in Gen. 2:24 9nx Qw2 1971 INWRA P71 R DRI AR DX WX 21V 1 DY says: — paAT
75712 X771 — ““He shall cleave’ — [implies a union with a woman]| and not with a man.” It is
through union with his lost rib that the man becomes whole again, and a union with a man
does not result in such wholeness.

Clearly one might argue that if society would recognize the equal validity of homo-
sexuality with heterosexuality, thereby eliminating the impetus for homosexuals to even
consider or attempt heterosexual family arrangements, the disruption would disappear.
The disruption occurs when a homosexual finds himself in so unhappy a relationship with
a spouse of the opposite sex that he has extramarital affairs with men, or divorces his wife.
Either way is disruptive.

That argument, however, is much too restrictive and restricted. The issue need not be
only about the disruption of pre-existing heterosexual family structures. The issue could
well be couched in terms of the desirability, willingness, and ability of society as a whole
to accept multiple familial structures. The claim might be that homosexuality as a recog-
nized, validated, co-equal option is itself disruptive to the family structure. The question is
not whether a specific homosexual relationship disrupts a specific family, but whether
homosexuality in general is disruptive to families in general.

The issue cannot be entirely separated from the question of procreation, to which we
shall come in due course. For the time being, however, the emphasis is on the structure of
the family per se, without concern for ancillary issues.

Surely one could make a very strong case that there is only one family model in both
the Biblical and rabbinic literature. And one could surely claim that the model is intend-
ed not merely as a description of the real, but of the ideal.

When God says in Gen. 2:18 17313 21v 12 7wyR ,372% IR N1°7 230 X2 and that 1y
is a woman, does this not posit a heterosexual family as the ideal?”® From the perspective
of the biblical author, God chooses a woman as Adam’s helpmate and companion. And
notice, too, that the primary purpose of the creation of this first family is for companion-
ship and 71¥, not procreation. Even the later contention,” 71X qwab 171, refers not to pro-
creation per se, but to marital intimacy. Surely one could cogently argue that the Bible
reflects an ideal, and that it could have posited a homosexual family structure at least in
addition to a heterosexual one if it deemed it co-equal or even acceptable. As everyone
must admit, a homosexual family can be a source of mutual help, companionship and inti-
macy. Why is there no mention of such a structure, no hint of it anywhere? Surely one
could argue that the reason is because the Bible refuses to see a homosexual family unit
as an acceptable structure.

The Rabbis, too, are as clear as one can be on this subject. We need not belabor the
issue too much. A couple of examples will suffice. WR X232 PWR X271 WX RY2 WX KD

56

It again becomes important to remind ourselves of the material above, pp. 621ff, in which we demonstrated
that the Rabbis could conceive of a loving, non-violent homosexual union. That is important again now in
order to forestall the contention that Genesis and the Rabbis posited heterosexual families only because they
could not conceive of homosexual ones.

7 Gen. 2:24.
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775w K92 oW ®91 said the Rabbis.® And, X932 annw x93 "w nwx 12 PRw 0IX 5
7270 K92 973, they claimed.” Surely a loving homosexual family unit would not be
described by its members as 73°5w X732, or 727V K22 ,73712 K72 MW K72. If, as we have
claimed above,” the Rabbis were able to conceive of a loving homosexual relationship,
these statements made by them must be understood to reflect the unacceptability of such
unions. The heterosexual family unit is the only one in which the rabbinic tradition can
see the presence of God, and the presence of joy, blessing and good. It is not that a
homosexual family is inconceivable, but that it is unacceptable.

If these are defensible arguments, or stronger, the explanation of 72 7NX YN as
disruptive to family structure stands as a defensible argument in favor of the precedent.
That precedent disallows homosexual behavior as co-equal with heterosexual behavior,
and, therefore, does not recognize a homosexual family structure as co-equal with a
heterosexual family structure.

Thus far, then, we have demonstrated that there is an inherent ambiguity in the words
of Bar Kappara. They might not even be about homosexuality. Further, we have dealt with
one of the explanations of his words according to those who do take them to be about
homosexuality. That is the explanation of the Tosafot, the Rosh, and the Ran, who under-
stand Bar Kappara to refer to the disruption of the family as the “going astray.” Even if that
is not the original intent of Bar Kappara, it remains, we have demonstrated a clearly defen-
sible interpretation of what 712 INR YN can legitimately be understood to mean. If for no
other reason, then, the weight of precedent does not yet seem to be overridden.

We turn our attention now to the second explanation of the words of Bar Kappara
among classical commentators. The XN XNP°0d on Lev. 18:22 reads: "X°7 7ayin”
DWIR Y7 3 12 PR 7w 72 7vIn. The quotation of Bar Kappara’s words, 72 0,
clearly indicates that the Pesikta is explaining 7210 in terms of Bar Kappara’s explana-
tion of it. His comment is interpreted to mean that the “going astray” of homosexuality
lies in the fact of its being non-procreative.

The Pesikta is not alone in that claim among classical commentators. Nahmanides, in his
comments to the same verse says: D722 711°X7 2¥N1 727 X7 2 DOTIBD 77271 177 Oyl
1797 R? 7197271 07X7 °5 .01 — “The reason behind the prohibition of homosexuality and
bestiality is well-known, being an abhorrent thing because it does not allow for procreation,
since a male [with another male, and a male with an| animal cannot procreate.” Similarly,
Tmn 900 claims: 2% DMEY 1971 K12 WK MW 2w PR DWW Bb mMEnT wawn
Y NIRm XS D nbyIn (272 PR ANNwWR DnR2 X7 °D 070717 — °20Wn2 ayar nnw
“Among the underpinnings of the commandment is that God wishes the world that He cre-
ated to be populated and He therefore commanded against wasting one’s seed in homosex-
ual relations for that is truly wasteful since it is not procreative and not the fulfillment of the
mitzvah of conjugal relations” We shall return to the last part of the statement in due course.
For the moment, however, the main point is to see that the Sefer ha-Hinukh also considers
the non-procreative element of homosexuality as a reason for its being 72y,

Finally, let us note the comment of the 712°n 7790 who writes:* 7¥INW 731157 7R
920975 '|17 1°R "W 72 BHR AN WADn RNVIT XRNP°0D2Y .77 OV 25WH XA NITI0 07T

* Genesis Rabbah 8:9, Theodor-Albeck p. 63.

* Yevamot 62b. See there, in general, for paens of praise to the heterosexual family unit.
“ Pp. 6211f.

" Mitzvah 209.

* Lev. 18:22 letter 7.
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X°77 DR 737957 2°wIR ¥7 — “The implication [of Bar Kappara’s statement] seems to be
that one deviates from nature by having relations with a male. And in the XNV NR°0D
[the author] explains that ‘You go astray because of it’ since you cannot procreate with a
male. And the essence of both explanations is the same.”

We have left this comment of the m°mn 73790 for the last both because of chrono-
logical reasons and because he explicitly links the category of unnaturalness with non-
procreativity. Since many of the issues raised today also link the two, or equate the two,
or consider non-procreativity as a subcategory of unnaturalness, we shall discuss these
elements as one unit.

On a most literal and technical level, one might claim that this explanation for the
72yI0 nature of homosexuality would be untenable if there is homosexuality among lower
species. That is, one might claim that if there are instances of homosexuality in nature,
then it cannot be called unnatural. Obviously, this point is generally raised because those
who raise it can point to evidence of homosexual behavior in nature.” The point that there
is some behavior among animals that is homosexual need not be contested. Ilerders and
husbandmen have known about it for years.

The question that can be asked against this thesis is whether animal behavior should
be used as a criterion for the determination of what is natural for humans. Surely, on one
level the answer is “yes,” but that may be inadequate. Do not humans commonly claim that
it is unnatural for them to go around without clothes, even though animals do? Do humans
really think of their acts of intercourse as the same as those of animals? Do humans posit
such things as love and attraction as elements of animal copulation? Are not the differ-
ences we perceive between ourselves and animals in regard to sexual behavior and inti-
macy sufficient to warrant the claim that what may be natural for animals is not natural for
humans?” Surely it is at least defensible, and perhaps far stronger than merely defensible,
to claim that “natural” means “natural for human beings,” and is not contingent at all on
evidence from other animals. An act which may appear in nature among animals may be
unnatural for human beings. There are species of animals which eat their young. Would
that fact make it natural for human beings to do so? A literalist definition of the term nat-
ural is too restrictive, and not very useful toward an evaluation of whether or not homo-
sexuality may be considered natural for human beings.

There is another element to the natural argument which is heard with sufficient fre-
quency that it should be dealt with. Some argue that homosexuality is unnatural because
of biological fit. That is, a penis fits comfortably in a vagina from a physiological perspec-
tive, whereas it does not fit so elsewhere: and the male organ in the female organ has a
biological function (here again the linkage between “natural” and “procreative”), whereas
it does not have such a function elsewhere.

The response to these claims contends that physiological fit is hardly a criterion for
naturalness for several reasons: (1) Homosexuals have no trouble making their organs fit
in orifices that are not vaginas, and (2) there is a long history of the acceptability among
heterosexuals of sexual intimacies in which the penis is not inserted into the vagina, but

% See the chapter by R.H. Denniston in Marmor, op. cit., pp. 25-40. Note, however, that the chapter is entitled
“Ambisexuality in Animals,” not “Homosexuality in Animals” Denniston reports no instances of exclusively
homosexual behavior among lower sp(s(zius. See also, “Is Homosq'xuulily Binl(){_ji(:ully Natural” l)y J.D.
Weinrich, in W. Paul, J.D. Weinrich, J.C. Gonsiorek and M.E. Hatvedt, eds., Homosexuality: Social,
Psychological, and Biological Issues (Beverly Hills: Sage, 1982), pp. 197-208.

" In Part 111 of this paper we will deal with the possibility that human homosexuality is natural because it is
caused by hormonal imbalances.
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elsewhere. If these are not unnatural when carried out by heterosexuals, why should they
be considered unnatural when done by homosexuals?

On one level, these claims are absolutely accurate and incontestable. There is a long
rabbinic history of recognition of non-vaginal intercourse. Indeed, the very concept of non-
vaginal heterosexual intercourse is derived by the Rabbis from the biblical verses which
deal with homosexuality. Both Lev. 18:22 and 20:13 refer to 7wx *20wn. In its comment to
Lev. 20:13, the Sifra reads:* WX N125Wn DWW 21037 123 — 7WR *25wn”. There is men-
tion throughout rabbinic literature of 71377 Xow 8>3, which is the second type of x»2
implied by the words 7wX *25wn. And 1757172 ROW 1IR3 is most widely understood to mean,
or at least include, ¥77 Q172 XOW, i.e., non-vaginal intercourse. On this level, then, there is
clear rabbinic recognition of non-vaginal intercourse. Furthermore, the Sages clearly recog-
nize non-vaginal intercourse as intercourse,” with all the legal implications thereof.”

Nonetheless, the claims in the paragraph above could be cogently argued to be insuf-
ficient to warrant the conclusions which some wish to draw from them. First of all, regard-
ing the physiological fit claim, the issue is not whether the fit is possible. No one denies
that it is possible. The issue is whether the physiological structures seem designed for that
purpose.” Is there a biologically natural lubricant which eases penetration and movement
both in 713775 78°2 and 713775 X5W? Is the threat of abnormal stretching or damaging of
tissues the same in both types of intercourse? Is the occurrence of pain as frequent and
likely in both types of intercourse? Clearly the answers to these questions might lead one
to posit that vaginal intercourse is more natural, the physiological structures themselves
being more appropriately designed for vaginal intercourse than for anal intercourse.”

Understood as above, the claim that homosexual relations are considered 772¥10 by the
Torah because they are unnatural is not an untenable claim. The term X727 NIT0°, as
used by the Torah Temimah, need not (indeed, probably should not) be understood to
imply physiological impossibility, but to imply (at least partially) physiological fit. Indeed,
one might argue that it is precisely because such relations can occur in nature, however
poor the physiological fit, that the Torah sees fit to attribute to them the attribute of 72y
as a sign of its rejection of such use of the physiological structures.

This brings us, then, to a discussion of the second element of the “natural argument,”
namely, that homosexual relations are unnatural because they are not procreative. To this
claim, too, there are responses now regularly proffered, generally, two. First, because of
technological advances, homosexuals need not be prevented from procreating. They can
procreate even without engaging in heterosexual hehavior. The male’s sperm can be used
to impregnate a woman artificially. That woman can then carry and bear the child, which

% Perek 9, 14 Weiss ed., p. 92b. Cf. Sanh 54a.

 E.g., Rashi to Yevamot 34b, s.v. xX5w. But see David Feldman, Birth Control in Jewish Law (New York: New York
University Press, 1968), pp. 155ff, for indications of rabbinic hesitancy in condoning anal intercourse between
male and female without reservations.

See Horayot 4a regarding 137972 XOW XA as legally axwi; San. 95a for 719772 oW X2 being sufficient for
liability for bestiality; Yev. 54a for 712172 XOW 7802 lming 2222 719 (and cf. M. Yev. 6:1, 53b. with Rashi and
Tosafot ad loc.); and, Kid. 9b for 75775 ®5w nxoa being nwxa nap.

* The phrase “designed for that purpose” does not mean “designed exclusively for that purpose.” The fact that

something may have a second purpose does not negate that it also has a first purpose.

None of these contentions is meant to deny that aberrations might occur in individual males or females — either
physiological or psychological or both — that make some acts of vaginal intercourse seem less “natural” than in
general. But, no argument from nature was ever meant to imply that there could be no exceptional cases. Nobody
is claiming that nature is always perfect. The fact that there are imperfections in nature, however, hardly justifies
calling something natural which is generally unnatural.
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can then be raised by the male whose sperm fathered the child. Conversely, a lesbian
woman can be artificially impregnated with a man’s sperm and bear a child whom she will
then raise. Thus, homosexuals, both male and female, can be involved in the procreative
process, can have families of their own, and the fact that their sexual relations are with
members of the same sex becomes irrelevant.” Indeed, one might imagine the sperm of
one male homosexual partner being used to impregnate two female lesbian partners, with
one of the children becoming the child of the male couple, and the other the child of the
female couple. Such children could even have “siblings” who are known to them, and with
whom they might relate as “family.”

Second, if procreativity is a sine qua non for illicit sexual behavior, there are many
heterosexual unions which are equally forbidden. All heterosexual acts of non-vaginal
intercourse would be forbidden, because they are non-procreative. Sexual intercourse
with a post-menopausal woman, an infertile woman, a woman who has had a tubal liga-
tion, becomes forbidden for a man; intercourse with an infertile man becomes forbidden
for a woman. Since halakhah clearly does not forbid sexual relations in these circum-
stances, it must imply that procreativity is not a sine qua non for licit sexual behavior.
Therefore, the non-procreative nature of intercourse is not a grounds on which it should
be considered forbidden.

As with most arguments we have thus far discussed, these also have a level of truth
to them, the second even more persuasive than the first. But, they are not without
their shortcomings.

Among animals, the purpose of sex is entirely for procreation. Copulation is almost
always during the females’ period of fertility. Even among those species which appear to
be “monogamous,” sexuality is not a function of love, attraction, or caring. Among humans
alone is this not the case. Jewish tradition has long recognized that there are purposes to
human sexual intercourse beyond the merely procreative, and it is unnecessary for us to
prove its acceptability.” But, as permissible as non-procreative sex is, the linkage between
intercourse and procreation is not severed entirely. Once intercourse becomes permissible
for purposes other than procreation, there is no reason to forbid even non-vaginal inter-
course. But it is the inescapable linkage between intercourse and procreation that gives
rise to the hesitancy that the Sages expressed about some types of 779772 X>w x°2.”

How and where should the line be drawn between legitimate non-procreative sex and
sex as a means of reproduction? It seems more than merely reasonable to posit the mitzvah
of 111V as the characteristic which makes non-procreative sex permissible.” Since it is in the
nature of human beings to engage in sexual intercourse for purposes other than procreation,
such intercourse shall be considered sanctioned (i.e., natural) when it fulfills the other pri-
mary purpose of intercourse recognized by the law, namely, the mitzvah of 721¥.™ Since 731y
is a mitzvah which applies only between a husband and wife, any act of intercourse between

™ Our discussion of this claim will ignore entirely all of the halakhic questions involved in artificial insemi-
nation and the type of surrogacy arrangement implied by this claim. These issues are of only secondary
importance in this matter, for the present at any rate.

7

See Feldman. op cit., pp. 6511,
™ See above, n. 66.

® The Ravad, in Ba-alei ha-Nefesh, Sha-ar ha Kedushah, also lists the benefits accruing to a pregnant woman
and her fetus as justification for intercourse. See Feldman, p. 69 and p. 182. This issue need not concern us
for the purposes of this paper.

=

See ch. 4 of Feldman’s book for a thorough discussion of the mitzvah itself and the related issues of the
quality of 1399 and Chapter Five for his discussion of pleasure and wellbeing as motives for intercourse.
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a man and someone not his wife cannot be called 77¥. One may engage in 7377 XOW 1IR3
with one’s wife because the mitzvah of 721 can be fulfilled that way. But any 7%°2 whatso-
ever with one to whom the category of 71279 is inapplicable is not justifiable. The fact that
713773 K7W 7IX°2 is permissible, natural, as a form of 7127 with one’s wife does not render it
permissible, natural, in a different context, such as homosexual union.

We referred above™ to the passage from Sefer ha-Hinukh. The author stated that
homosexual relations were forbidden because they were non-procreative, and added:
711y nIgn x93, Not only do homosexual relationships fail to meet the justification of
legitimacy that would be possible if they were procreative, they also fail to meet the
other criterion of legitimacy — the mitzvah of 731v. All homosexual sex must be X°2
719770 X5Ww. Such AX"2 is permissible only as an act of 7121¥. The naturalness of X2
13773 R7W is determined not by the substance of the act, but by the legitimacy of the
actors so engaged.

Apparently the earliest utilization of the argument from nature came from Plato,
and he gives very conflicting messages as to what he meant by it. On the one hand,
there are passages which intimate the most literal understanding of the argument. Thus
for example Plato writes:™

Our citizens ought not to fall below the nature of birds and beasts
in general, who are born in great multitudes, and yet remain until
the age for procreation virgin and unmarried, but when they have
reached the proper time of life are coupled, male and female. . .
surely, we will say to them (i.e., our citizens), you should be better
than the animals.

Or, in a similar vein:™ “If anyone. . .denounces these lusts as contrary to nature, adducing
the animals as a proof that such unions were monstrous, he might prove his point.”
On the other hand, though, Plato also writes:™

I think that the pleasure is to be deemed natural which arises
out of the intercourse between men and women: but that the
intercourse between men with men, or of women with women, is
contrary to nature.

In this passage it is the phrase para phusin which is translated as “contrary to nature.”
John Boswell has pointed out” that Plato probably meant by it “unrelated to birth,”
“non-procreative” rather than “unnatural” in the sense of being a violation of some
moral or physical law. Though this might not have been understood by Plato’s intended
audience — indeed, Plato seemed to enjoy puns and double meanings — this nuance
would surely have been present, and perhaps even primary. If so, Plato, too, may have
made the link between “natural” and “procreative.” Indeed, he may well have used the
word “natural” to mean “procreative.”

P, 627.

* The Laws, 840d-¢ translation B. Jowett in The Dialogues of Plato (New York: Random House, 1937), vol.
2, p. 589.

™ lbid., 836¢, p. 586.

™ Ibid., 636b-c, p. 418.

* Christianity, Social Tolerance and Homosexuality (Chivago and London: The University of Chicago Press,
1980), pp. 13-14, n. 22. See also David Greenberg, The Construction of Homosexuality (Chicago and London:
The University of Chicago Press, 1988), pp. 2071f.
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Kant also used the concept of “natural” to mean “non-procreative,” and reject homo-
sexuality on those grounds. He wrote:*

A second crimen carnis contra naturam is intercourse between
seux homogenii, in which the object of sexual impulse is a human
being but there is homogeneity instead of heterogeneity of sex, as
when a woman satisfies her desire on a woman or a man on a
man. This practice too is contrary to the ends of humanity: for the
end of humanity in respect of sexuality is to preserve the species
without debasing the person: but in this instance the species is
not being preserved.

Clearly, then, there is a long history, both within Judaism and outside of it, of explain-
ing the prohibition against homosexuality in terms of its non-procreativity, and meaning that
by the term unnatural. Could the non-procreative nature of homosexuality and the impossi-
bility of fulfilling the mitzvah of 7111¥ with a sex partner of the same gender be reasonable
grounds for the Torah’s evaluation of it as 129107 Surely even those who would prefer a dif-
ferent answer must admit that the answer could be “yes” The preference for a different
answer might impel one to interpret the argument from nature very literally, but such a lit-
eral interpretation is neither the only one possible, nor, perhaps, even the most probable.

There are two other arguments often offered against the claim that homosexuality is un-
natural. These arguments are statistical and cross-cultural. Let us look at each of these, in turn.

In 1948, Kinsey and his associates W.B. Pomeroy and C.E. Martin, published a study"
based on 6,000 American males from which they concluded that thirty-seven percent of the
male population had some homosexual contact after adolescence, that thirteen percent had
been more homosexual than heterosexual for at least three years between adolescence and age
fifty-five, and that four percent were exclusively homosexual after adolescence. For the pur-
poses of these figures, homosexuality was defined as having achieved orgasm through a homo-
sexual experience. If one included homosexual yearnings that might not have led to an
orgasm, the figure for males reached fifty percent. The findings of Kinsey have been subse-
quently confirmed in published studies.”

In 1953 Kinsey and his associates published their findings regarding women.” The fol-
lowing paragraph summarizes the findings for women, as compared to the findings for men:*

* Lectures on Ethics, translated by L. Infield (New York: Harper & Row, 1963), p. 170, quoted by Ruse, op.
cit., p. 186.

% Sexual Behavior in the Human Male (Philadelphia: W.B. Saunders, 1948).

% See, for example, R.W. Ramsay et al., “A case study: homosexuality in the Netherlands,” in J.A. Loraine, ed.,

Understanding Homosexuality: Its Biological and Psychological Bases (New York: American Elsevier, 1974),
pp. 14-40: and F. Whitam, Archives of Sexual Behavior, 12 (1983): 207-226.

Rabbi Samuel Dresner has written an extensive monograph on the subject of homosexuality, as yet unpub-
lished. On p. 37f Dresner writes: “Kinsey’s statement. . .has been under heavy attack. . .He withheld the fact
that a high percentage of subjects were ‘prisoners, ex-prisoners, or sex offenders,” and that eighty percent
were ‘lapscd Protestants” . .An associate of the Kinsey Institute, who had broken with its founder, said that
‘Kinsey’s real activity has generally been misunderstood, owing to a cloud of statistical hokum. . .[His] not-
very-secret-intention was to respectabilize h()moﬁt'xwllty and certain sexual perversions. .. ”

I am in no position to judge the conflicting claims concerning Kinsey’s statistics. But, for the purposes of
this paper, I am prepared to accept them as accurate. Obviously, if they are grossly overstated, their useful-
ness as an objection to the “unnatural” claim is greatly reduced.

% Sexual Behavior in the Human Female (Philadelphia: W.B. Saunders, 1953).

“ Ibid., p. 475.
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Among the females, the accumulative incidence of homosexual
responses had ultimately reached twenty-eight percent; they had
reached over fifty percent in the males. The accumulative inci-
dences of overt contacts to the point of orgasm among the females
had reached thirteen percent. . . .Among males they had reached
thirty-seven percent. This means that homosexual responses had
occurred in about half as many females as males, and contacts
which had proceeded to orgasm had occurred in about a third as
many females as males. Moreover, compared with the males, there
were only about a half to a third as many of the females who were,
in any age period, primarily or exclusively homosexual.

The substance of the argument offered from these statistics is that the frequency of
homosexuality they reflect makes it untenable to refer to homosexuality as unnatural.
Surely, the high incidence of homosexual behavior makes that behavior normal, and
behavior which is normal is natural. Thus, the term natural is to be equated with normal.

Again, it must be clear that there is a level of truth to the claim. But again, it must be
stated that the argument could well be an oversimplification. The terms “normal” and
“abnormal” do not carry with them any denotation of morality or choice. Thus, to call obe-
sity abnormal makes neither a moral judgement nor a claim that the person who is obese
is somehow at fault for being obese. The obese person may be at fault, or may not be. But
the term “abnormal” does not imply either one or the other.

Nor are the terms contingent on numbers, except perhaps in the extreme. Would we
not call obesity abnormal even if the percentage of people who struggled with it for a peri-
od of at least three years was as high as thirteen percent? If four percent of all adults were
perpetually obese throughout adulthood, would we not still call obesity abnormal?®

It is even conceivable that very high percentages of incidence might not change our
view of what should be called normal or abnormal. Might we not reasonably claim that
keeping kosher or observing Shabbat are normal for Conservative Jews, even if the per-
centage of those who do not is very high? In that context, “normal” means “posited as nor-
mative behavior” In a similar vein, if one said that homosexuality is abnormal, one would
mean by it that homosexuality is posited as being non-normative behavior. Indeed, it need
not make a claim about the desirability or the consequences of the abnormality. Such
claims may be made, but they are not inherent to the claim of naturalness or normalcy.

Thus it is surely possible from a halakhic perspective to call homosexuality unnatural and
mean by it “posited as non-normative behavior” That sense of the word is not unusual, and is
not contingent upon the numbers of people who engage in the non-normative behavior. Fur-
thermore, if a group feels strongly enough about the non-normativeness of a certain behavior,
it might even call such a behavior 72¥In. If one were to say, “Nudity is unnatural and abhor-
rent,” one could be contending, “Our group feels that nudity is a non-normative behavior pat-
tern, and we feel so strongly about it that we call it abhorrent.” This sentence would not explain
why we feel so strongly about nudity that we call it abhorrent. In other words, it is defensible
to say that the Torah calls homosexuality 72¥I0 because it feels so strongly that it is a non-
normative (i.e., unnatural) behavior pattern that it attributes to it the characteristic of being
abhorrent. Why the Torah feels that strongly must be accounted for by some other reason.

% Obviously if ninety-five percent of all adults were obese throughout adulthood, we might change our defini-

tion of normalcy. That is what | meant by the phrase “except perhaps in the extreme™ in the first sentence
of this paragraph.
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Related to the arguments from numbers is the argument from cross-cultural evidence.
Since we find homosexuality in virtually every society from antiquity to modernity, both in
societies that were permissive of it and in societies that were repressive of it, we are sure-
ly mistaken to call it unnatural.

The contention that homosexuality is found in every culture is not really subject to
doubt.* Even that claim, however, may not really lead to the conclusion many wish to draw
from it. That conclusion, after all, seeks ultimately to validate homosexuality as a co-equal
lifestyle with heterosexuality, even when (indeed, for some, solely when) homosexuality is
the exclusive lifestyle, and points to cross-cultural evidence for support of its naturalness.
Yet, note the following contention by J.M. Carrier:*

Heterosexual intercourse, marriage and the creation of a family are
culturally established as primary objectives for adults living in all
of the societies discussed above. Ford and Beach (in their book,
Patterns of Sexual Behavior [New York: Harper & Row, 1951] —
1.R.) concluded from their cross-cultural survey that “all known
cultures are strongly biased in favor of copulation between males
and females as contrasted with alternative avenues of sexual ex-
pression.” . . .Exclusive homosexuality, however, because of the
cultural dictums concerning marriage and the family, appears to be
generally excluded as a sexual option even in those societies where
homosexual behavior is generally approved.

If the argument from cross-cultural and transhistorial evidence were intended to
demonstrate that homosexuality is not inherently abhorrent — or else it would be diffi-
cult to fathom how it could have such a long history — it might prove its point. But the
claim of 72¥I0 is not a claim of inherent abhorrence, but of attributed abhorrence.®
Cross-cultural and transhistorial evidence can provide no counterclaim to an attribu-
tion of abhorrence by a given culture. Indeed, it might even be possible to assert that
a given culture attributed abhorrence to homosexuality as a purposeful response to
societies that did not do so.*

We are all aware, at least intuitively, that terms like “natural” and “unnatural” are, on
one level, sociological and cultural terms, rather than biological or objective terms. We
would call the consumption of human flesh unnatural, though that is merely our cultural
bias. Westerners think that having one day off a week is natural, though that is only a cul-
tural perception. We would probably consider binding the feet of infants unnatural, though
there have been societies in which it was very natural.

For a religious tradition to call a type of behavior unnatural may well reflect its biases
and values. But, then, is that not part of what religious traditions are supposed to do? To say
that homosexuality is unnatural from a Jewish religious perspective is defensible even if all

* David Greenberg’s book, The Construction of Homosexuality (see above, n. 79), is a superb and thorough and

cross-cultural transhistorical study of homosexuality. At this point in time it is probably the best available
resource on the subject. A very readable, and more concise summary of findings can be found in Arno
Karlen’s chapter, “Homosexuality in History,” and J.M. Carrier’s chapter, “Homosexual Behavior in Cross-
cultural Perspective,” in Marmor, op. cit., pp. 75-122.

" In Marmor, op. cit., p.118.

* See above, pp. 615-616.

* That, precisely, is a significant part of the claim of Dennis Prager in the Special Edition of Ultimate Issues

which he devoted to the issue of homosexuality.
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it means is that Jewish religious values and biases favor heterosexuality as the sole legiti-
mate avenues for sexual expression.

Nobody summarizes what we have been claiming about either the argument from
numbers or from cross-cultural studies more aptly than David Zvi Hoffman. In his com-
mentary to Lev. 20:13 Hoffman writes:” 1177 OX AR IR 7230 7w 7Wyn (%0 7729107
0°7I%1 DY 1°2 7101 127 — “[The term] 72vIN0 denotes an act which God denounces, even
if it was widespread among enlightened peoples.”

A summary of the road we have been treading since our last summary” is now in order.
We have been analyzing the second explanation of the classical commentators of the words
of Bar Kappara, namely, that homosexuality is called 72910 because it is non-procreative
and unnatural. After noting the commentators who make this claim, we analyzed counter-
claims to the argument of unnaturalness. We asserted that the argument from the evidence
of homosexual behavior in lower animals is unconvincing because it is doubtful that animal
behavior should be considered the sole criterion for what is natural in humans. We claimed,
further, that the argument from physiological fit is defensible or better because the argu-
ment is really from design, not physiological impossibility of exclusiveness. Our discussion
of non-procreativity as the basis of the claim of unnaturalness led us to the conclusion that
only the mitzvah of 71V legitimates non-procreative intercourse. Intercourse which is nei-
ther potentially procreative nor 71139 can be called unnatural. We found, in fact, that there
were early links between “unnatural” and “non-procreative,” dating even from Plato, and
later from Kant. Then, we rejected the argument from numbers because “natural” is used
to mean “normal,” and “normal-abnormal” is not primarily a function of numbers, except
perhaps at the extremes. And, finally, we rejected the evidence from cross-cultural and tran-
shistorical studies because the term “natural” is, in some measure, a sociological term, not
a scientific or objective one.

In sum, then, we have seen that both explanations of the classical commentators are
surely defensible and, in significant parts, much stronger than merely defensible. The
arguments against them have points of validity, but they are far from convincing enough
to seek to overturn precedent because of them. Even if they were so strong as to force us
to reject them, or to reject Bar Kappara’s explanation itself, we would have succeeded only
in proving that earlier explanations of why homosexuality might be 7210 are insufficient.
Even the rejection of Bar Kappara would not lead to the conclusion that the Torah is incor-
rect or insensible in calling homosexuality 72y1n.

Part 111

Section A

The author of this responsum does not merely concede or acknowledge that knowledge
unavailable to earlier ages has potential halakhic relevance today, he affirms it enthusias-
tically.” That being the case, the previous two sections of this paper are insufficient. We
must proceed with some analysis of modern theories of homosexuality, and determine
whether these theories should have actual halakhic significance.

% 73.00Y 72 713 ,(3°WN L,PIR 277 7O [@PWI) X277 100,701 228 TIT
' Above, p. 627.

* See, in particular, chs. 9-11 of my book, The Halakhic Process (New York: The Jewish Theological
Seminary, 1986).
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In order to do so usefully, the broad outlines of the theories will be summarized. The
summaries will not be in great depth, nor will they be in very technical language. Michael
Ruse, in his book Homosexuality: A Philosophical Inquiry, has done this superbly, and
much of the summary material is culled from the relevant chapters of his book™ and will
not be extensively footnoted in this responsum.

The first theory is the psychological, primarily psychoanalytic, theory first proposed by
Freud in Three Essays on the Theory of Sexuality (1905). For Freud, every human being is
bisexual, and at various stages of our development we go through phases that are appro-
priate to different sexes. Indeed, even in adulthood we have bisexual elements. Also, as is
well known, Freud posited the idea of the libido. That is so well known that it is unneces-
sary to say more about it.

The first stage that an infant males goes through is called the oral stage. During this
stage, the infant is totally dependent on his mother. The child’s libidinal energies, are there-
fore, directed entirely toward his mother (i.e. heterosexual). At about a year and a half, the
libidinal energies become directed toward the child’s own body as he discovers his ability
to produce feces. This is the onset of the anal stage, during which the homosexual nature
predominates because his libidinal energies are directed toward himself and his body.

When the child reaches the age of three or four, his attention moves from his anus to
his genitals. This is the beginning of the phallic stage. In addition to becoming aware of
his own penis, the boy also becomes aware that girls do not have a penis. His sexual ener-
gy is turned back in this stage to the most significant female in his life, his mother, and his
heterosexual side again predominates. It is during this stage that the child begins to work
out the Oedipus complex.

The child enters the period of latency next, as other (non-sexual) elements of his
growth continue to take place. The latency period continues until puberty, when the final
stage of his psychosexual development takes place. During this stage, the child realizes that
his love for his mother is not acceptable, since fulfilling it through consummation would
violate a universal taboo against incest. His “successful” resolution of the Oedipus com-
plex results when he transfers his heterosexual attraction from his mother to other females.

The process described above is the conventional (i.e. average, i.e. normal) path lead-
ing to heterosexual maturity. For Freud, there are two kinds of abnormalities: neuroses and
perversions. A neurosis results from overly great repression of some stage of one’s normal
growth. Thus, for example. if a child is overly repressed during the anal stage by rigorous
toilet training that represses the normal libidinal energies which are concentrated on the
feces during this stage, the child must find alternative methods of releasing those libidinal
energies. He may do so by developing other avenues of control — keeping things in — as a
displacement for the normal libidinal energies which he is not being allowed to express.
This example might result in the anal retentive personality. In sum, then, a neurosis is the
result of overly great repression of libidinal energies.

Perversions, on the other hand, are not the result of repression, but a lack of proper
control. Remember that part of normal growth involves learning to control urges, and that
control, when appropriate, leads to the next stage of development, until maturity is
reached. Perversion, therefore, is an instance of arrested development. Homosexuals’
development is arrested at some point, and they cannot develop to the point that their
libidinal energies are directed toward females. For Freud, then, homosexuality is a perver-
sion, not a neurosis.

** Mainly chs. 2, 3, 5 and 6. See above, n. 55, for publication information.
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What might trigger such arrested development? It could happen during the anal
stage, which is a homosexual stage for Freud. At a crucial juncture, the development
arrests at the perception of male genitals being the norm, and they remain the norm for
the rest of the child’s life.

A second possibility would be for the arrested development to take place sometime
during the phallic stage. The following possible scenario will sound familiar to most mod-
erns. The young boy discovers that females do not have penises, and is frightened by that
discovery. He thinks of women as castrated men, and he fears being castrated. If the boy
cannot resolve this castration complex successfully enough to allow him to proceed to the
next stage of normal heterosexual development, he remains homosexual — i.e., with his
development arrested at this point. Female genitals trigger such fear and anxiety in him
because of the castration they embody that he cannot develop to the next stage of releas-
ing his sexual energies heterosexually.

A final possibility will also sound very familiar. Indeed, it will sound the most famil-
iar of all. During his teens, the boy is supposed to resolve the Oedipus complex suc-
cessfully. He must develop from his heterosexual attraction to his own mother to
heterosexual attractions to other females (with whom he could consummate his ener-
gies). But if he is just too close to his mother because she constantly smothers him with
attention, and even more, if at the same time his father is often absent or hostile, the
boy’s development may be arrested. He cannot transfer his desires from his mother to
other women, so he must turn for release of his sexual energies to objects that do not
place him in rivalry with his father, and which can be consummated — namely, other
men. This scenario reflects homosexuality as a result of the unsuccessful resolution of
the Oedipus complex.

The essence of Freudian therapeutic technique is probing into the subconscious. The
probing takes place in a host of ways, but emphasis on things like verbal slips and dreams
play a central role. The purpose of the therapy is to bring to consciousness repressions of
which we were unaware on a conscious level. The very act of bringing them to conscious-
ness helps the patient see that they are there, and allows the patient to rectify the repres-
sions by allowing the libidinal energy now to be released in normal manners, rather than
in the abnormal manners that were imposed because of repressions.

Freudian therapy, therefore, is directed toward the successful resolution of neuroses.
It does not, however work very much on perversions, since they are not caused by repres-
sions, but by an absence of control. The oft-quoted letter of Freud to an American moth-

er’ will now make sense:

By asking me if I can help, you mean, I suppose, if I can abolish
homosexuality and make normal heterosexuality take its place.
The answer is, in a general way, we cannot promise to achieve it. In
a certain number of cases we succeed in developing the blighted
germs of heterosexual tendencies which are present in every homo-
sexual, in the majority of cases it is no more possible.

Since homosexuality is not a neurosis, but a perversion, the essence of Freudian
therapy is not particularly effective. The most that can be hoped for is the reawakening
of the heterosexual tendencies that are part of every person’s makeup (since every per-
son is bisexual), but that is not too likely in most cases. What the therapist can proba-

* Ernest Jones, The Life and Work of Sigmund Freud (New York: Basic Books, 1955), pp. 208-09. The letter is
dated 9 Apr. 1935, and is quoted by Ruse, p. 27.

637



RESPONSA OF THE CJLS 19Q1-2000 INTERPERSONAL RELATIONS * DWW°R N13%77 « 21977 1R

bly accomplish is helping the homosexual live with and accept his homosexuality.”

There are many psychoanalysts, heavily indebted to Freud who have nonetheless bro-
ken with him on several issues which have direct bearing on our subject. These people are
called “adaptationalists,” for reasons that will soon become clear. Without going into great
detail, let us refer to the two major differences between the adaptionalists and Freud.

The adaptionalists deny that all human beings are bisexual, in the sense that Freud
meant that term. That is, they deny that adult humans have components within them of
the male and the female. Just because humans may go through physical stages in their very
early development that might lead them to develop either way, that does not prove either
that such bisexuality is present in the adult, nor that the physiological reality has a psy-
chological counterpart.” In order to call a person bisexual, we must be able to say about
the person that he can reproduce both as a male and as a female. Bisexuality must be
judged by the character of the person as a whole.

They also criticize Freud’s theory of the libido, claiming it to be tautological, perhaps
meaningless, and surely not supported by neural activity. We quote from A. Kardiner:”

For example, suppose we observe an infant’s relation to its mother.
We can say from this clinical observation: The infant is intensely
interested in the mother, who is the source of all his gratifications.
This is an inference based on observation with which we can all
agree, and it tells us something about the mother-child relation-
ship. Suppose now we make use of the energetic hypothesis and
say: The infant intensely cathects the mother with libidinal energy.
This statement does not add anything to our knowledge about the
relationship between the mother and the child. We have merely
restated the original observation in hypothetical energic terms.
Hence, the tautology.

Using the libidinal hypothesis leads one to believe that the various evolutionary stages
of development reflect fixed patterns that are not all dependent upon environment or edu-
cation. What is needed more is a theory which focuses not on hypothetical concepts, but
on how children respond to the external environment.

Normally, a child will develop into a heterosexual adult. However, if something happens
in the course of his maturation, he must respond — adapt — in order to survive. What might
happen to trigger homosexuality as an adaptation? Something in the child’s environment
might lead to a fear of women, or of their genitals. As a response and adaptation to this fear,
the child might switch from the normal path of development to homosexuality. And what
might lead to such a fear on the part of the child? The child’s failure to successfully resolve
the Oedipus complex could be the most common cause.

Now of course, we are once again on familiar ground, and see the influence of Freud
on the adaptationalists, even though they deny two of his major premises: human bisexu-

% Richard Isay, author of Being Homosexual: Gay Men and Their Development (New York: Farrar, Straus and
Giroux 1989), argues this position very forcefully, though not necessarily from a Freudian perspective. See
also S. Fisher and R. Greenberg, The Scientific Credibility of Freud’s Theories and Therapy (New York:
Basic Books, 1977).

* See Sandor Rado, “A Critical Examination of the Concept of Bisexuality,” Psychosomatic Medicine 2 (1940):
459-467; and Lionel Ovesey, “The Homosexual Conflict: An Adaptational Analysis,” Psychiatry 17 (1954):
243-50, for example.

7 “A Methodological Study of Freudian Theory: I, The Libido Theory,” Journal of Nervous and Mental Disease
129 (1959): 137, quoted by Ruse, p. 47.
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ality and the libidinal theory. For them, however, human beings never go through a natu-
ral homosexual phase. If a human becomes homosexual it must be because something
deflects him from the natural development into heterosexual maturity. Something must
force the child to repress his natural evolution into heterosexual maturity.

This, then, leads us to the primary reason for our summary of the view of the adapta-
tionalists. For Freud, homosexuality is a case of arrested development, a perversion as
opposed to a neurosis, and not subject to effective treatment by analysis which secks to alle-
viate the results of represclons For the adaptatlonahsts, on the other hand, homosexuality
is precisely a neurosis, caused by a repression along the normal path of heterosexual devel-
opment. As a result, the adaptationalists affirm that homosexuals can be brought over to
heterosexuality through analysis, by bringing to consciousness the fears and anxieties that
brought about the neurosis.

This ought not be oversimplified to imply that adaptationalists believe that every
homosexual can be transformed into a heterosexual. There are factors that make success
more likely and the absence of which make failure more likely. For example: being fairly
young, having some heterosexual urges, having strong desire to become heterosexual.”

Freud is not nearly as clear about female homosexuahty as he is about male homo-
sexuality. In brief, though the following would summarize his views on lesbianism.
Through the oral and the anal stage, the development of a girl is the same as the devel-
opment of a boy, with the primary erotic figure in their lives being their mothers. When
the girl reaches her period which is parallel to the phallic stage, she, too, discovers her cli-
toris, as a boy discovers his penis. Later during this period, the girl discovers that she is
castrated, because she has no penis. Her mother, too, she discovers, is similarly castrated.

The discovery that she lacks a penis begins to evoke in the girl a desire for one, and
she envies anyone who does have one, and denigrates those who do not. The girl begins
to turn against her mother — for it is she, after all, who has brought her into this world so
woefully inadequately equipped — and turns toward her father as the other side of the
female Oedipus complex. There follows the girl’s latent period until puberty. At that point,
the normal girl will transfer her sexual feelings for her father to other men, and the focus
of her sexual pleasure will move from the clitoris to the vagina.

Freud is not very clear or explicit about the causes of lesbianism, but seems to hold
that just as parents playing “abnormal” roles might cause homosexuality in men, so might
it cause lesbianism in women. It might also be caused by female fear of male genitals.”

Our summary of the psychoanalytic theory of the etiology of homosexuality is at an
end. Now we must remind ourselves why we are dealing with the subject in the first place.
Our interest is as halakhists, not as psychoanalysts. That is, it is not our obligation to deter-
mine whether Freud is right or wrong, but to analyze whether conclusive evidence in either
direction would constitute sufficient grounds for us as halakhists to seek to overturn the
halakhic precedent against homosexuality. Only if we discover that such evidence would
impel us to seek to overturn the precedent would it become necessary for us to make some
judgment about whether the evidence is valid or invalid. And if we are forced to make such
a judgment, we must remember that our conclusion might well be that a definitive judg-
ment is impossible. Then, of course, we would have to determine the effect of a 32°n on

* See, especially, the work of Irving Bieber et al., Homosexuality (New York: Basic Books, 1962).

? This parallels the adaptationalist view of one of the causes of homosexuality in males, i.e., male fear of
o F . SIS I c 9 e o .
female genitals. This reason of Freud’s for the cause of female homosexuality is generally adopted by
duldpldtlondllstQ See Lionel Ovesey, “Masculine Aspirations in Women: An Adaptational Analysis,”
Psychiatry 10 (1956): 341-351.
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the precedent. Bearing these facts in mind will help to clarify why we will discuss some
matters at length, and virtually ignore others (even though discussion of them might be
both fascinating and interesting, and even though many [whose purpose is not the same as
ours| might well discuss them at great length).

For the purpose of our analysis we shall consider the Freudian position and the adap-
tationalist position together, except when the differences between them become relevant
to the analysis. When that happens, the distinction will clearly be made.

Let us suppose, first, that the psychoanalytic position were conclusively demonstra-
ble as false. That is, suppose we had incontrovertible evidence that no homosexuals came
from family constellations (except insofar as such a constellation might be attributable to
pure chance) that psychoanalytic theory would lead us to believe should be frequent.
What would the halakhic consequence be of such a finding? The finding would have no
halakhic significance whatsoever. Since, at most, the halakhic sources may indicate rea-
sons why homosexuality is to be considered 7230, and those reasons are not linked in
any way to the etiology of homosexuality, proving that the psychoanalytic theory is
absolutely incorrect would leave us exactly where we began. Homosexuality would still be
considered 712310, and the tradition would still offer defensible (or stronger) reasons to
explain why it should be considered so. And finally, those reasons would be independent
of the etiology of homosexuality.

Now let us suppose the opposite. That is, let us suppose that the psychoanalytic theo-
ry could be conclusively demonstrated to be correct. For the sake of simplicity, let us even
assume that the evidence proved that there was only one etiology of homosexuality, name-
ly, an overprotective mother and a hostile or absent father. And, let us assume even fur-
ther that the evidence proved that that constellation was not only sufficient, but necessary.
Anyone with an overprotective mother and a hostile or absent father became homosexual,
and no heterosexual had an overprotective mother and a hostile or absent father.

Would these facts, unknown to the Torah or the Sages, impel us to seek a change in
the precedent? I think not, but let us proceed a step at a time. If the facts as laid out in
the preceding paragraph were true, and we accepted any or all of the traditional expla-
nations of why the characteristic of 72¥0 is attributed to homosexuality by the Torah,
those explanations would not cease to be acceptable because we can now understand the
etiology of homosexuality.

And if the facts were true, and we rejected even all of the traditional explanations of
why homosexuality is called 72¥In, where would that leave us? It would leave us with the
given that the Torah attributes the characteristic of 72¥I1n to homosexuality, with no ade-
quate explanation of the reason for its doing so, and a set of facts that is irrelevant to either
concern. It is the last clause of the sentence that needs clarification. It seems unlikely that
we would succeed in claiming that homosexuality is called 72¥In because it is caused by
overprotective mothers and hostile fathers. That is, there does not seem to be a defensible
argument to lead one to that conclusion. Yet, it seems equally implausible to argue that our
knowledge of the etiology of homosexuality proves that there is no reason for attributing
to it the quality of 72yIn.'"

"“An analogy might help. Assume that the Torah calls stealing 720, and that one traditional explanation of

why it is so called is that stealing is an antisocial behavior. Assume furthermore that some theory now proves
conclusively that the etiology of stealing is always a lack of parental attention. Surely we would not claim that
stealing is 7712910 because it is caused by inattentive parents. Nor, however, would we claim that knowledge of
its etiology removes it from the category of antisocial behavior. It remains 72910 — in this instance, an antiso-
cial behavior — even though we now know its etiology.
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Thus, if we knew that the psychoanalytic theory was absolutely correct, there would
still be no reason to seck overturning the precedent, whether or not we accept the classi-
cal explanations of why the Torah calls homosexuality 72¥10. How much more is this the
case when we consider the reality that the psychoanalytic theory is not proved conclusive-
ly either right or wrong, and when we consider the reality that the theory itself allows for
more than one etiology of homosexuality. If we would not find reason to overturn prece-
dent if the theory were a *XT1 (either positive or negative), how much more so if it is a ppo!

There is, however, one argument that might be made to impel us to seek to overturn
the precedent. One might argue that the Torah not only did not know the etiology of
homosexuality when it declared it to be 72¥In, the Torah assumed its etiology to be
something entirely other than what our new knowledge now recognizes it to be. The
Torah assumed homosexuality to be a free choice on the part of the individual, a choice
totally under the individual’s control and one which the individual makes without any
other factors predisposing him (or literally causing him) to make that choice. Given our
new knowledge, the argument would go, we must seck to overturn the precedent because
the moral God would not demand the avoidance of a behavior of one whose attraction
to that behavior was not a matter of pure volition. This argument, notice, does not deny
that the traditional explanations for why the Torah called homosexuality 72¥I1n might,
in fact, be defensible or stronger. It argues that even if they are, there are other grounds
to supersede the precedent.

The argument is a complex one, and it must either be answered or accepted. It can-
not be ignored. He who raises such an argument must be reminded that it is based on
premises and assertions that are presumed to be true, though not proved to be true.
Therefore, the rabbinic principle of X777 122 377211 22977 must be applied. The Torah
makes a blanket statement of prohibition, as we have demonstrated in Part I of this paper.
One who wishes to argue that such a blanket statement is predicated on a certain assump-
tion must prove himself correct. Mere assertion is not legally sufficient. In the absence of
compelling evidence to the contrary, one ought to assume that a blanket prohibition is just
that, and independent of etiology.

But even if one were to concede for the sake of argument that the Torah assumed
homosexuality to be entirely voluntary, overturning the precedent would be considered
only if there were no way to retain the precedent (particularly because the reasons for it
are not denied by the argument), even in the face of the new knowledge. Put differently, if
knowledge of the etiology holds out the possibility that one who is homosexual can be
changed from homosexuality to heterosexuality, the precedent can and ought to be
retained, and therapy urged.

Many who are demanding recognition of homosexuality as a co-equal lifestyle tacitly
recognize this, because the success rate of therapy for homosexuality is often raised by
them. The claim is that since homosexuality cannot be reversed, and is not chosen freely
by those who are homosexual, therapy is not the answer to the rectification of the per-
ceived immoral demand made upon them.

As poskim, we must realize that the claim is anything but objective. The adaptional-
ists, even if not the classical Freudians, assert that change from homosexuality to hetero-
sexuality is possible. Some, such as Irving Bieber,' claim reasonable rates of success in
therapy. Even such a liberal on homosexual issues as Judd Marmor wrote:'*

ISee above, n. 98.

20Op. cit. (above, n. 55), pp. 276-77.
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Some homosexuals, however, are unhappy with their sexual orienta-
tion. . . .[I]f their motivation to change is sincere and strong, [ believe
they deserve an opportunity to try to accomplish their goal. . . .Not
that this is always possible. Even the most optimistic psychotherapists
rarely report more than a 50 percent success in changing a homosex-
ual orientation to a heterosexual one. On the other hand, the gener-
al view in the gay community that treatment is never successful is
without foundation. The fact that most homosexual preferences are
probably learned and not inborn means that, in the presence of strong
motivation to change, they are open to modification, and clinical
experience confirms this. The kernel of truth in the gay point of view,
however, is that once a major pathway to sexual gratification has been
established and reinforced by repeated experiences, the tracks of that
pathway can never be totally obliterated. Thus although it is possible
for successfully treated homosexuals to change their overt behavior
from homosexual to heterosexual, the tendency toward erotic arousal
by the same sex is probably never totally lost.

For a Jew concerned with obedience to the will of God as expressed in halakhah, that
very concern constitutes a strong and sincere motivation to change. When that motivation
is coupled with the knowledge that halakhah forbids only overt behavior, as we have
demonstrated above,'” not erotic arousal by the same sex or even homosexual fantasies,
the chances for halakhically acceptable change seem to be enhanced.

Change from homosexuality to heterosexuality, measured by the only criterion the
halakhah forbids, namely, overt behavior, can take place in some relatively significant per-
centage according to many therapists."” If so, as poskim we must favor the precedent over
the desire to overturn it. The counterclaim that all therapy is ineffective has hardly been
proved sufficiently to warrant using it as grounds for arguing in favor of the overturning of
established precedent.'”

Rabbis would be well advised to remember how hard change for homosexuals is to
accomplish. But this knowledge should move them to greater awareness of what has a
chance of increasing the effectiveness of therapy,' and not move them to assert that the
difficulty of therapy constitutes grounds for overturning the precedent.

But what, the question at the next stage of our investigation will be asked, about the
homosexual who has tried therapy without success, or who is in one of the categories (such
as obligatory homosexuals who trace their homosexual feelings and arousals to very early
ages) that are poor therapeutic prospects? Would not our new knowledge of the etiology of
homosexuality, as against the Torah’s assumption that homosexuality is an act of pure and
simple volition, lead us to advocate overturning the prohibition at least for them?

*Pp. 619-621.

"*We have restricted our analysis to the psychoanalytic approach. As poskim we ought not ignore as a datum of
our decision-making the views of other approaches. See ch. 21 of Marmor’s book by Lee Birk. Birk is a

1 king th { oth hes. See ch. 21 of M book by Lee Birk. Birl
behaviorist, and he reports remarkable rates of success in therapy.

"This is especially true when the legal prohibition is Xn>71%7 as in the case of homosexuality. To the extent
that Xn*7I8T norms can be overturned at all — see ch. 7 of my book — doing so on the basis of such incon-
clusive evidence is surely not defensible.

" Marmor, ibid., p. 277 lists several factors: (1) Youth. Therapy is more effective when initiated before the age of

thirty-five. (2) Previous heterosexual experience. (3) Recency of onset of homosexual activity. And, (4) “mascu-

line” looking and acting men tend to succeed in therapy more than “effeminate” ones. Cf. above, p. 639.
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At this point, our answer begins to be expressed with great anguish, but must be given
nonetheless. Firstly, there is the matter of the principle of 2195 X%. Even if we were to come
to the conclusion that the precedent should be overturned for such people, making legal
distinctions between homosexuals of category A and homosexuals of category B is legally
very difficult, probably impossible. The very positing of the distinction as having legal con-
sequences would push many homosexuals to define themselves as members of the second
category. The very impetus for the strong motivation to change would be removed even for
those for whom it would be an effective start to change. We quote again the words of
Marmor:"" “The fact that most homosexual preferences are probably learned and not
inborn meant that, in the presence of strong motivation to change, they are open to mod-
ification”” When we posit a class of homosexuals to whom the prohibition no longer applies
because therapy does not work for them, we remove the strong motivation for therapy to
work from many for whom it probably could work. Therapy is difficult even for those for
whom it can work. When we permit the claim that therapy does not work to exempt one
from the prohibition, most will take the path of least resistance. The very motivation to
succeed in therapy will be undercut by the knowledge that dlspensatlon will be granted if
therapy fails. Of course, therefore, therapy — hard, long and expensive — will fail. That
which we 1n1ght posit as a possible last resort will become, in fact, a quick and first resort.

But there is even more to say, and it, too, is said with heavy heart for those who must
bear the burden of its message. We have asserted above'” that even if the Torah misperceived
the etiology of homosexuality, that “argument does not deny that the traditional explanations
for why the Torah called homosexuality 772810 might, in fact, be defensible or stronger. It
argues that even if they are, there are other grounds to supersede the precedent.” Now we
must deal with the implied question: Are the “other grounds” sufficient to supersede the
precedent when the traditional explanations are at least defensible, and perhaps stronger?

Put forthrightly, the question can be restated thus: Would a moral God ever demand that
people who are as they are through no choice of their own nonetheless behave in a way that
suppresses an essential element of what they are in order to reflect and embody values and
principles that for most others do not entail suppression of essential elements of what they are?
Refraining from homosexual behavior embodies values and principles which we have enun-
ciated in both classical and modern terms in Part II of this paper. For the heterosexual popu-
lation, compliance with the prohibition does not entail suppressing their essential sexuality.
For the homosexual population that might be successfully changed from homosexuality to
heterosexuality, the moral God might well demand that they comply with the prohibition —
even if they choose not to try to change. Since change might be possible, one cannot say that
homosexuality constitutes an essential part of what they are. Therefore, suppression of homo-
sexual behavior does not constitute a suppression of an essential element of what they are. But
for obligatory homosexuals and for those for whom therapy has truly failed, homosexuality can
probably be called an essential part of what they are. For such as these, then, demanding com-
pliance with the prohibition against homosexual relations entails suppressing an essential
element of what they are. Would God demand such a thing? That is the question.

One must admit from the outset that few things compare with sexuality, and that per-
fect analogies are hard find. I do, however, think we can offer one close analogy, at least
for the open-minded. I would imagine that for a kohen, particularly in days when the
priestly establishment functioned more or less as ordained by Jewish law, being a priest

" Ibid., p. 276.
P, 64.11.
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was part of the essential psychological make-up of kohanim. The priesthood was an
essential part of what they were. It was an essential part of how they saw themselves and
how others saw them.

Jewish law mandated certain behaviors for priests, and given their psychological make-
ups, it does not seem at all unreasonable that these behaviors were an essential part of who
and what they were. Let us posit serving at the altar and blessing the people as two examples.

Jewish law also mandated both that certain genealogical imperfections and certain
physical imperfections disqualified the kohanim so affected from serving in these func-
tions. Surely, too, the imperfections were not their own choice, and they could not be
changed. If we assume, as we both must and will for the purposes of this analysis, that there
are defensible reasons for the laws which forbid imperfect priests from engaging in these
behaviors, the analogy is complete.

The position of the law must be understood as follows: The desirable values and
principles embodied in the mandate which prohibits imperfect kohanim from serving
at the altar and from blessing the people are so important to God that He asks His
devoted kohanim to suppress that essential element of what they are for the greater
good of embodying the principles which the mandate reflects. He asks of them an act
of great sacrifice as part of their service to Him. It is a hard act He demands of them,
and its difficulty is made even greater by the fact that their need to suppress an element
of their essential character arose through no act of will on their own part. But, in the
final analysis, one would have to admit that Jewish law recognizes that an act of per-
sonal suppression of an element of one’s character is not an inherently immoral
demand. The fact that the demand is difficult and may even fill one with both anguish
and anger does not make the demand immoral.

The idea that one might be called upon to suppress a behavior because the behavior
violates a principle or a value which we mandate is not so unusual, in general. We expect
people to suppress the behavior called stealing, even if they are poverty stricken and are
stealing food to satisfy their hunger, because we feel that the value embodied by the pro-
hibition against stealing is not superceded even by the hunger which results from poverty.
It is true that we try to provide an alternative to allow the hunger to be alleviated, like soup
kitchens, charity, welfare, etc., but the principle is still the same.

We may be able to understand when one cannot fulfill the mandate that the law imposes,
but that does not lead us to the conclusion that the mandate was itsell immoral. So, too, we
must conclude that it is not inherently immoral to esteem the values and principles embod-
ied in the prohibition against homosexuality so greatly that we recognize the morality of the
mandate even in the hardest of cases — the obligatory homosexual or the homosexual for
whom therapy has failed. We may understand when one cannot fulfill the mandate that the
law imposes, but that does not lead us to the conclusion that the mandate was itself immoral.

We asked whether a moral God could prohibit homosexual behavior even in the hard-
est of cases. We have answered that He could, and did. As a result, we are led to the virtu-
ally inescapable conclusion that the knowledge gained from psychoanalytic theory does not
provide compelling reason to advocate overturning the established precedent against
homosexuality, even in the hardest cases, 77m '7|7 in the less hard cases.

One more issue is raised so often that I feel it necessary to add a postscript to this part
of the paper, even though the answers to the issues have been implied already. Many point
to the decision of the American Psychiatric Association (APA) removing homosexuality
from its list of mental disorders. They see in that decision corroboration of their contention
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that homosexuality should be recogmzed as a co-equal lifestyle with heterosexuality. If the
mental health profe%qlonals recognlze homosexuality as nonpathologlcal so should the
rest of the community. And if it is nonpathological, there is no reason it should not be
equally acceptable with heterosexuality.

First the facts, quoted from Marmor:'”

Early in 1972 the members of the Massachusetts District Branch, a
component society of the American Psychiatric Association, acting
entirely on their own, passed a resolution expressing their conviction
that homosexual behavior in and of itself was not a mental illness
and requesting the APA to remove it from the DSM-II [second edi-
tion of the APA Diagnostic and Statistical Manual for Mental
Disorders — 1.&.]. This resolution was sent through normal channels
to the Reference Committee. . . .The Reference Committee, follow-
ing normal procedure, referred the resolution to the Council on Re-
search and Development, which in turn sent the matter to one of its
component committees, the Committee on Nomenclature. . .recom-
mended to the Council on Research and Development that it be
removed from DSM-IL. This decision was approved by the Reference
Committee and brought to the Board of Trustees of the APA in
December for a final decision. The Board ratified the recommenda-
tion. . . .Under normal circumstances a decision of the Board of
Trustees does not have to be ratified by the membership. Opponents
of the decision, however, quickly marshaled the necessary two hun-
dred signatures to compel a referendum of the entire membership of
the APA. . . The decision of the Board of Trustees was upheld by a
substantial majority, with 5,854 (fifty-eight percent) in favor and
3,810 (37.8 percent) opposed; 367 (3.6 percent) abstained.

One of the things that these final figures do not tell us is what the number of eligible
voters was. Those who voted numbered slightly over 10,000, but the total number of eli-
gible voters numbered 18,000."" Those who voted in favor equal only 32.5 percent of the
total eligible. I do not know at all how those 8,000 who did not vote felt. On an issue which
was probably a very “hot” one in the APA, it is unlikely that many failed to vote because
they were uninterested in the issue and had no feelings on the subject. At a minimum, the
statistics are sufficiently ambiguous that they do not warrant the conclusion drawn from
them except on the most technical level.""! There is certainly a different flavor to the claim
that fifty-eight percent voted to remove homosexuality from the list of mental illness than
there is to claim that thirty-three percent so voted.

Far more crucially, however, reference to the vote of the APA as part of halakhic dis-
course is erroneous on two counts. First, when the figures of the APA vote are used to
justify a claim that homosexuality should be recognized as halakhically co-equal with
heterosexuality, outside experts are being allowed to determine halakhah. Outside ex-

" Ibid., pp. 392-93.
19See the letter from Dr. Mortimer Ostow in Conservative Judaism 40 (fall 1987): 105.

T am reminded of the Seminary faculty’s vote on the ordination of women. Though I have forgotten (or sup-
prcsscd) the exact figures, I recall enough to know that anyone who gauged the sentiment of the faculty as a
whole solely on the basis of the percentages of the votes, and totally ignored the members of the faculty who
simply did not vote as a protest, would have gotten a very skewed picture.
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perts can provide data for the consideration of halakhists, but they cannot decide
halakhah."® And most importantly, arguing on the basis of the decision of the APA
works only if one believes that the Torah called homosexuality 72¥I10 because it was
pathological, or that 72¥1n means pathological. Then it might make sense to argue that
since moderns no longer consider it pathological we should no longer consider it
72yIn.""* But, we have demonstrated right from the beginning of Part I that the term
72ayIn refers to an attributed characteristic, and bears no hint of meaning pathological.
Homosexuality may or may not be pathological. I shall let mental health professionals
argue about that. But that homosexuality is 72910 has nothing to do with whether or not
it is pathological.

In the final analysis, recourse to the decision of the APA is misleading at best and, at
worst, a vitiation of legitimate halakhic process.

Section B

We turn our attention now to the second theory of the etiology of homosexuality, the bio-
chemical, or hormonal theory."* As was the case in our discussion of the psychoanalytic
theory, here, too, an introduction is required.

Any organ that separates certain elements from the blood and secretes those elements
for the body to use (as, for example, adrenaline) or to discard (as for example, urine) is
called a gland. There are two types of glands. One type has special passages called ducts,
which carry the secreted element directly to the place where it is needed by the body. A
good example of such a gland is the salivary gland, which has ducts which carry the sali-
va directly to the mouth. The second type of gland has no special ducts which carry the
secreted element to the needed location. Instead, these ductless glands secrete their prod-
ucts directly into the blood stream, by which the products are carried throughout the
whole body. Ductless glands are called endocrine glands, and their products are called
hormones."* A partial list of the endocrine glands would include the pituitary, thyroid,
adrenal, kidney, pancreas, and ovary (in females) and testes (in males).

Some endocrine glands work very directly. That is, where the concentration in the
blood of the product of that gland is low, the gland works actively to separate and secrete
more of the product. When the concentration is high, the gland is not as active. Other
glands, however, do not work so directly. They produce a hormone which then acts on
another gland, which is then stimulated into action or inaction. Hormones which act pri-
marily on other glands are called tropic hormones.

Another example will clarify the interrelated functioning of the hormonal system. In
a woman’s cycle, the pituitary begins by producing a hormone called FSH (follicle stimu-
lating hormone). The FSH is a tropic hormone, which acts on the ovary. There are two
effects of the action of I'SI on the ovary. First, a layer of cells (follicle cells) gathers around
the immature ovum, and second, the ovary releases a female sex hormone (estrogen) into
the blood stream. The released estrogen hormones cause the wall of the uterus to build up
so that the uterus can hold the egg if it becomes fertilized.

"*See pp. 231-33 of my book, The Halakhic Process.
"*Note, of course, that such a claim would be immediately subject to the first objection, just raised.

"“The author has even less expertise in this theory than he does in psychoanalytic theory. A reiteration of
indebtedness to Ruse for a comprehensible explanation in lay terms is therefore greatly in order.

" Ruse suggests Hormone: A Delicate Balance (New York: Pegasus, 1972) by R. Le Baron as an excellent, non-
technical presentation of the subject.
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When the estrogen level reaches a certain point, it triggers in the pituitary a change
from the production of FSH to the production of LH (lutenizing hormone). The LH releas-
es the ovum from the follicle, and causes the release of another ovarian sex hormone, prog-
esterone. The progesterone, in turn, causes a continued build up of the uterine wall, which
collapses in a flush of blood if fertilization does not take place.

In males, the pituitary releases FSH which acts on the testes to cause the production
of sperm, and LH acts on them to cause production of the male sex hormones, called
androgens. The principle androgen is called testosterone.

Hormones are crucial in the development of human sexuality. In order to understand
their importance we must back up for a moment. Of the twenty-three pairs of chromo-
somes, one pair is the sex chromosomes, crucial in determining whether the child is a boy
or a girl. Each parent contributes one sex chromosome to the zygote. The mother always
contributes an X chromosome, and the father may contribute either another X chromo-
some or a Y chromosome. Under normal circumstances, the XX combination result in a
female child and the XY combination will result in a male child.

During the first trimester of pregnancy there is no sex differentiation in the fetus. That
is, whatever the chromosome combination, all fetuses have rudimentary male organs —
Wolffian ducts — and rudimentary female organs — Mullerian ducts. Sex differentiation takes
place subsequently, and the key factor in the differentiation is the male sex hormone.

It is not the presence of the Y chromosome that itself produces a boy. Rather, the Y
chromosome somehow triggers the production in the fetal testes of two hormones — andro-
gen and Mullerian-inhibiting substance. This latter hormone acts on the Mullerian ducts,
causing them to regress and shrink rather than develop into a uterus and Fallopian tubes.
At the same time, the androgen acts on the Wolffian ducts causing them to develop into
male internal organs and external genitalia.

While the fetal testes produce hormones, fetal ovaries do not. What is needed in order
to get a male child is the hormones of the fetal testes that inhibit the development of the
Mullerian ducts and enhance the development of the Wolffian ducts. If the androgen is
not produced and secreted, or if the androgen cannot be effective for some reason, the
fetus will not become a boy. Without androgen, the fetus will develop morphologically
into a female.'"

Sex hormones do not play much of a part in a child’s life, either male or female,
between birth and puberty. At about that time, however, the hypothalamus triggers the
pituitary to produce the tropic hormones which then produce an effect on the sex glands.
The estrogens in the female lead to the development of such characteristics as breasts and
broad hips. The androgens in males lead to such development as the growth spurt, the
growth of pubic hair, enlargement of the penis and deepening of the voice.

The effects of sex hormones is well known, and, in part, was well known before mod-
ern scientific understanding. Castration of males before puberty prevents the develop-
ment of the characteristics of mature adult males because it prevents the production of
androgens by the testes. Females whose gonads are either missing or non-functioning will
not develop as sexually mature women because the ovaries do not produce estrogens.
When either males or females with missing or non functioning sex hormones are treated

"There are people who suffer from a disorder known as androgen-insensitivity syndrome. These people have
the XY chromosome combination, but are morphologically female. When they reach puberty they develop as
mature women. However, the effects of the Mullerian-inhibiting hormone secreted by the fetal testes early on
in pregnancy have made the female organs ineffective. Therefore, these people — chromosomal males and
morphological females — cannot bear children.

047



RESPONSA OF THE CJLS 19Q1-2000 INTERPERSONAL RELATIONS * DWW°R N13%77 « 21977 1R

with the missing hormones, they mature in a normal way.'"”
Conversely, when mature adults are either missing the appropriate sex hormone or
have the inappropriate sex hormone, in males'?

The visible effects are enlargement of breasts: a tendency of femi-
nine deposition of subcutaneous fat: reduced oiliness of the skin:
reduced facial acne, if present: and an arrest of masculine balding,
if it has begun. Beard and body hair do not disappear, but the hairs
tend to be less wiry, and more slow growing.

In addition, the penis and testicles shrink somewhat, the male becomes unable to achieve
and maintain an erection and the production of sperm and seminal fluid ceases. In females,
doses of androgens produce more body hair and more oily skin, deepen the voice, suppress
the menstruation and may enlarge the clitoris. There is no possibility, however, of hor-
mones durlng adulthood undomg the effects of hormones in early life, making a man into
a woman or vice versa.

Most will immediately recognize that there is a link between physiology and sexual
attitudes and behavior. ITormones clearly play an important role in that linkage. The
ancients knew this too, even if they did not have the scientific terminology. Eunuchs are
boys castrated before puberty. Since the production of male sex hormones begins at that
time, castration before puberty prevents the production of androgens. Eunuchs were
purposely used to attend to the harem because the castration of the young boy also
inhibited or eliminated entirely sexual desire. But it is also true that male castrates who
are given long term treatment of androgen replacement therapy beginning at about the
normal time of puberty mature physiologically in a normal fashion, and demonstrate
sexual drives and desires.

If one begins with the assumption that homosexual inclinations are by definition incli-
nations appropriate to the opposite sex — homosexual males showing “female” inclinations
and homosexual females showing “male” inclinations — certain conclusions seem to fol-
low. Since we know that both sexes produce both androgens and estrogens, male homo-
sexuals would probably be men with high levels of estrogens and female homosexuals
would be women with high levels of androgens. We quote now directly from Ruse:""”

I think it is true to say that all hormonal explanations of human
homosexuality have some variant on this conclusion at their
core — after all, it is difficult to see how they could avoid it.
However, intensive studies on humans and animals have shown
that whatever else may be the case, the relationship between hor-
mones and homosexuality is not a simple one of cause and effect.
It is just not true that in any straightforward crude sense male
homosexuals have an excess of female hormones and lesbians
have an excess of male hormones. If this were so, then correcting
the imbalance ought to be a relatively simple matter and ought to
be followed by clear-cut, not to say dramatic, results. In particular,
dosing homosexuals with the appropriate hormones ought to pro-

""See J. Money and A. Ehrhardt, Man and Woman, Boy and Girl: The Differentiation and Dimorphism of
Gender Identity fron Conception to Maturity (Baltimore: Johns Hopkins University Press, 1972), p. 214.

" bid., p. 208, quoted by Ruse, p. 95.

"P. 97. Emphasis added.
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duce heterosexuals, and, (as a kind of control) dosing heterosexu-
als with appropriate hormones ought to produce homosexuals. But
none of these results obtain. If male homosexuals are given andro-
gens, their sexual drive if anything goes up; but it is just as fixedly
or even more directly homosexual. Conversely, if heterosexuals are
given oestrogens (as is sometimes done in the treatment of certain
forms of cancer, particularly that of the prostate), they do not
become homosexual. It is true that the drive and the ability of such
heterosexuals is reduced, but this is a fact that they regret bitterly,
for their heterosexual orientation is just as fixed as ever.

Still, it appears so eminently logical that there should be some relationship or linkage
between sex hormones and sexuality, that research has proceeded along other lines of
inquiry. The first line seeks to discover whether there are any differences between homo-
sexuals and heterosexuals to be deduced from long term hormonal imbalance, as opposed
to massive doses of hormones after sexual orientation has already been established. Again
we quote from Ruse."

Early attempts to find significant differences between the pertinent
hormonal levels of adult heterosexuals and homosexuals met with
little or no success. However, in recent years more sophisticated and
accurate methods of hormone concentration measurement have
been developed, and there have been renewed interests in compar-
ing adult heterosexual and homosexuals hormonally. Unfortunately,
the flood of studies has come up with entirely contradictory results.
Some few studies have produced results suggesting that male homo-
sexuals have depressed testosterone levels. Other studies found
absolutely no significant differences between testosterone levels of
homosexuals and heterosexual controls, nor did they find any con-
nection between testosterone level and intensity of homosexual ori-
entation (as measured by the Kinsey scale). And there are yet other
studies suggesting that male homosexuals may have testosterone
levels above those of heterosexuals! . . The findings for women also
fail to establish any direct connection between lesbianism and high
adult androgen levels. . . .The conclusion to be drawn from all of this
is surely not that there are absolutely no hormonal differences
between homosexuals and heterosexuals. What is clear, however, is
that today one would be naive, not to say presumptuous, to claim
definitively that there are such differences.

The second line of inquiry focuses on people who have experienced hormonal deficien-
cies or excesses, primarily before birth, that is, fetal hormonal deficiencies or excesses.
The primary researcher in this area is John Money of Johns Hopkins, and it is to his work
that we now turn.

People who have no sex hormones at all during fetal development because they have
non-functioning or missing gonads, are born looking female and are raised as girls. The
evidence is that they identify unequivocally as females and have a strong desire to fulfill
female roles — heterosexual romance, marriage, babies, etc.

“Pp, 98f.
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People with no functioning androgen (including people who produce androgen but are
Insensitive to it), but some estrogen, are born looking female even if they are genetically
male (XY). They do not, however, have female 1nte1nal organs.”™ Obviously they will be
raised as females, and because they do produce some estrogem they will mature as females.
Such people tend to be heterosexual in their attractions, i.e., attracted to males.

The third category is genetic males who are partially insensitive to androgen."** Because
there is some androgen sensitivity, there is usually some development of male external gen-
italia. At birth, the child will appear hermaphroditic and might be assigned designation
either as a boy or a girl. Money studied a group of ten such people.” Of the ten, eight were
raised as males and two as females.

Money found that the children raised as boys showed some marked differences from
fully androgenized boys. Specifically, they tended to be less aggressive, less competitive in
sports, less socially assertive. These are the types of behavior often referred to as “sissy boy
syndrome.” All of the children™ felt themselves to be unequivocally part of the sex to
which they had been assigned, and all were heterosexually oriented in their attitudes (day-
dreams, etc.), and behavior.

The next category consists of girls who are over androgenized." Money found these
girls to be consistently more tomboyish than most girls, even when they had been raised
unequivocally as females, had any physical problems surgically corrected and had treat-
ment to suppress excess androgen.

Regarding adult sexual orientation, early reports favored the view that even if the
tomboyism persisted into adulthood, androgenized women were as likely to turn out het-
erosexual as non-androgenized women were. More recent reports, however, are beginning
to indicate that a greater percentage of such girls than would be the case randomly are
either homosexual or bisexual.

Boys with greater amounts of prenatal androgen tend to become aggressive and com-
petitive, but show no distinctive sexual orientation.'” Boys who received larger than nor-
mal amounts of estrogen before birth were less athletic and less assertive, but there was no
report on their sexual orientation.'™

We quote again from Ruse:"

Summing up the results of his (and like) studies, Money therefore
sees a picture where prenatal hormones can play an important role in
future gender identity (including presumably sexual orientation), but
where the environment in the form of the child’s upbringing can play

*'Their bodies have produced the Mullerian-inhibiting substance which acts on the Mullerian ducts to prevent
formation of female internal organs.

"“*This is Reifenstein’s Syndrome.

"**]. Money and C. Ogunro, “Behavioral Sexology: Ten cases of genetic male intersexuality with impaired
prenatal and pubertal androgenization,” Archives of Sexual Behavior (1974): 181-205.

" Except for one of the “girls” who was raised in an atmosphere of ambiguity about her sex.

*There are two usual causes. First, it may be a side effect of treatment of the mother to prevent miscarriage:
second, it may be the result of AGS (androgenital syndrome), a genetic defect causing the production of too
much androgen.

**A. Ehrhardt, “Prenatal androgenization and human psychosexual behavior,” in J. Money and H. Musaph,
eds., Handbook of Sexology (New York: Elsevier, 1977), p. 251.

¥ Ibid., p. 252.
P, 102,
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just as important a role — indeed, probably more important. . . .Adult
sexual orientation can therefore be influenced by prenatal hormones,
although there is certainly no absolute link of cause and effect.

In a sense, these words say it all. Nobody questions that hormones influence develop-
ment in many ways. It is logical to assume that sex hormones influence sexual maturation
and even sexual orientation. But there is not any evidence that allows a jump from high
androgenization or low estrogenization to leshianism or from low androgenization or high
estrogenization to male homosexuality. It is not clear that such factors are even sufficient,
let alone necessary conditions for homosexuality.

None of this is to deny why the hormonal theory has a great deal of appeal to many
homosexuals and to the families of homosexuals. If homosexuality is directly attributable
to hormonal imbalance, there can be no more valid a value judgement about homosexu-
ality than there can be a value judgement about dwarfism or giantism. When parents of
homosexuals speak of the atypical behaviors of their children as youngsters, either sissy-
boys or tomboys, they may be overexaggerating the relationship between those syndromes
and hormonal imbalance. That is surely understandable because it alleviates guilt feelings
on the part of the families. If it is possible to posit a cause and effect relationship between
prenatal hormonal imbalance (over which the parents surely have no control) and subse-
quent atypical syndromes (which might be taken to prove that the prenatal imbalance must
have been present), and between those syndromes and homosexuality, all feelings of guilt
or inadequacy disappear. Neither the family nor the homosexual bears any responsibility
for the homosexual’s homosexuality. Environment becomes totally irrelevant. The homo-
sexuality of the individual was hormonally predetermined.

Our description of the second common theory of the etiology of homosexuality is at
an end. We must now turn our attention to the relevance of the hormonal theory halakhi-
cally, just as we did after our description of the psychoanalytic theory.

Let us suppose, first, that the hormonal theory is conclusively proved to be false.'”
That is, science is finally able to prove beyond question that the sex hormones effect sex-
ual differentiation prenatally, and affect sexual maturation and sexual desire at puberty and
thereafter, but have nothing to do with the object of one’s sexual desires. To the extent that
statistics seem to indicate a greater than random incidence of homosexuality in a certain
group, the incidence is to be definitively accounted for by some other reason.” The
halakhic consequence of such a finding would be identical to what we concluded above'
regarding a similar hypothesis concerning the psychoanalytic theory. Namely, the conclu-
sive disproof of the hormonal theory would have no halakhic significance whatsoever.
Homosexuality would still be considered 7ayin, the tradition would still offer defensible
or stronger reasons why it is to be so considered, and those reasons would still be inde-
pendent of the etiology of homosexuality.

**Remember, the hormonal theory is predicated on an assumption that male homosexuals are showing female
emotions and female homosexuals are showing male emotions. That is a faith claim, not a scientific one.

"We reported above on boys who received more than normal doses of estrogen prenatally. The study (which
did not say anything about the sexual orientation of the subjects) was based on the sons of severely diabetic
mothers. (That, indeed, is why the children were exposed to the extra estrogen in the first place, because
their mothers received hormone shots.) If there had been found a greater than random incidence of subse-
quent homosexuality among the boys, it could be attributable to the tendency of sick mothers to be overly
protective of their children. I am, of course, not claiming this as fact. However, it is as reasonable an hypoth-
esis to account for the increased incidence as the hormonal hypothesis.

P, 640.
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Now let us suppose the opposite, that the hormonal theory could be conclusively demon-
strated to be correct. Let us even suppose that the theory could be made sufficiently precise
to allow the attribution of actual straightforward cause and effect between some hormonal
cause (or causes) X and homosexuality. We would ask again as we asked above: Would these
facts, unknown to the Torah or the Sages, impel us to seek a change in the precedent?

If we still affirmed the defensibility and strength of the classical explanations of the
reasons why homosexuality is called 72¥10 by the Torah, those reasons would continue to
be acceptable even though we might now know the etiology of homosexuality. And, if we
rejected the classical explanations for why the Torah calls homosexuality 72¥In, we would
still find ourselves in the position of affirming that homosexuality is 72¥I0 because the
Torah attributes that quality to it, and we would still not know why the Torah does so. But,
whatever the reason for such attribution by the Torah, knowledge of the etiology of homo-
sexuality would not render it false or unacceptable.

More importantly, if we could get to the point where hormonal theory is proved to
be correct, the hope for hormonal therapy to bring about heterosexual development is
enhanced. The possibility of prenatal testing at the appropriate time for the secretion
of the appropriate hormones in the appropriate amounts is not out of the question.
Though it may not yet be possible, some medical achievements of our age would have
been considered impossible dreams even half a generation ago. If the reasons the
halakhah forbids homosexuality continue to obtain, why would one seek to overturn
the precedent when the discovery of the actual etiology holds out great hope for the
eventual ability to control against it?

We have thus far presented the strongest case scenarios, by positing the hormonal
theory as proven either conclusively incorrect or conclusively correct. If in either of
these cases there does not seem to be grounds for overturning the established precedent,
how much more is that the case when the evidence for the theory is itself so “iffy,” in-
conclusive and tentative.

As above' however, we must raise again the issue of whether or not we would seek to
overturn precedent if it were clear to us that the Torah not only did not know the etiology
of homosexuality, but assumed it to be something entirely different from what our current
knowledge teaches us. Having raised the question again of whether a moral God could
demand the avoidance of behavior of one whose attraction to that behavior is entirely non-
volitional, we refer again to what we have already written in response to that question on
pages 6043-644. Here too, then, we conclude that the knowledge gained from biochemical
theories does not provide compelling reason to advocate overturning the established prece-
dent against homosexuality.

As there was a postscript to Section A of Part III, so too, there is one to Section B. It
deals with the category of DIX.

Rabbi Hershel J. Matt was, to the best of my knowledge, the first one who seriously
proposed using the category of DIX regarding homosexuals.' The essence of his claim is
that moderns recognize homosexuality to be more than an overt act of choice. Rather, it
is an entire orientation which the person did not choose in any conventional sense and
which is not usually subject to change. For Matt, however, homosexuality does not
become a co-equal lifestyle. Modern knowledge requires, for him, that we not be quick

2P, 641.

"*Hershel J. Matt, “Sin, Crime, Sickness or Alternative Lifestyle?: A Jewish Approach to Homosexuality,”
Judaism 27:1 (winter 1978): 13-24, esp. pp. 16-17.
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to judge homosexuals, that we have deep compassion for their plight in our society, that
we demonstrate those feelings of compassion and do all within out power to move our
communities to greater understanding of homosexuals so that they will also demonstrate
the compassion which the Torah mandates, and that we oppose legal penalties for homo-
sexuality. Yet, “such a stance would maintain the traditional view of heterosexuality as
the God-intended norm and yet would incorporate the contemporary recognition of
homosexuality as, clinically speaking, a sexual deviance, malfunctioning, or abnormali-
ty — usually unavoidable and often irremediable.”"*" Thus, even this most liberal view
falls far short of validating homosexuality as a co-equal lifestyle.'®

Rabbi Norman Lamm had raised the subject earlier.'* Ile rejected the possibility
that DIR could be used halakhically as a grounds for permitting homosexuality. What he
did claim, however, was that with restrictions and some reservations, the category can be
used to define homosexuality as an illness rather than a crime. If it is an illness, the cat-
egory of 01X which applies to constitutional homosexuals “lays upon us the obligation of
pastoral compassion, psychological understanding and social sympathy. . . .[T]he objec-
tive crime remains a ma’aseh averah, whereas the person who transgresses is considered
innocent on the grounds of ones. . . .Under no circumstances can Judaism suffer homo-
sexuality to become respectable” Lamm uses the category of 03X only to exonerate
from legal culpability, not to give any imprimatur of acceptability to homosexual behav-
ior. Whether or not specific reference to the category of 0IX is made, those who use the
non-choice nature and the generally irremediable status of homosexuality as Jewish
arguments for leniency are, in fact, arguing from the DIX category. Therefore, we must
look at the category briefly.

We intend to offer specific halakhic recommendations about homosexuals in Part 1V of
this paper. Until that point it will suffice to affirm Lamm’s contention that the claim of IR
does not permit any behavior, it merely exonerates from legal liability. The operative phrase
is 710D 727 0IRYY — “The Merciful exempts with regard to one who acts under duress
(compulsion).” The critical word is 710D, which almost always means 710X 2% 1100 — “Ex-
empt from liability, though the act remains forbidden.”

We have asserted above' that the Torah does not prohibit attractions or orientations.
It prohibits only behaviors. The category of 01X does not ever apply to thoughts or fantasies

“bid., p. 20.

*1n the annotated bibliography in Christie Balka and Andy Rose, eds., Twice Blessed: On Being Lesbian, Gay
and Jewish (Boston: Beacon Press, 1989), p. 296, Matt’s Judaism (1978) piece is described as follows: “For
many years this essay was considered the authoritative liberal Jewish statement on homosexuality” The
annotators assert, furthermore, that “[h]e calls for a marriage ceremony or similar affirmation for gay and
lesbian Jews.” That is hardly true. On p. 22 of his article, Rabbi Matt wrote, “Even if the flexibility and
resourcefulness of the halakhah were renewed and increased. . .it is hardly conceivable that a homosexual
departure from the Torah’s heterosexual norm would ever be accepted by halakhically faithful Jews or ever
be recognized as k’dat moshe v'yisrael” On pp. 22-24, Matt formulates a response to this which he puts into
the mouths of homosexuals. The article ends with the end of their response. It does not contain Matt’s reso-
lution. Perhaps the annotators are correct, but the article seems to me to end with a 3°n. Even Rabbi Matt’s
article, “Homosexual Rabbis?”, Conservative Judaism 39:3 (spring 1987): 29-33, does not validate homosexu-
ality as a co-equal lifestyle.

“Norman Lamm, “Judaism and the Modern Attitude to Homosexuality,” in Encyclopaedia Judaica Yearbook,

1974 (Jerusalem: Keter Publishing House, 1974), pp. 194-205, reprinted in Menachem Marc Kellner, ed.,
Contemporary Jewish Ethics (New York: Sanhedrin Press, 1978), pp. 375-399.

¥ Ibid., pp. 202-203; Kellner, pp. 394-395.
¥ Bava Kama 28b, Nedarim 27a, and Avodah Zarah 54a.
¥ Pp. 619-621. See, too, the succinct comment of Rabbi Walter Wurzburger in Judaism 32:4 (fall 1983): 425.
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or attractions as an exculpatory factor. There can be no exculpation for a matter for which
there could never have been liability in the first place.

Furthermore, the category can apply in sexual matters only to the passive party, in a
rape case, for example. In the first place, the source of the principle 7" 722177 03X is the
case of the 701187 711¥1, about whom the Torah says:'* 127 7wyn 82 77121, and the 713
was the passive and forced party. And secondly, Rava claims (and his view is the norma-
tive halakhic position)'" that Jw*2 X728 Y77 XX *1w7p 7KW 5% N2 01k 1R — “The cat-
egory of DIX is inapplicable to [the active parties in] forbidden sexual relationships because
there are no unwilling erections except during sleep.”

Whether or not there can really be an involuntary erection other than during sleep is
not particularly relevant. What Rava means is that one who is unwilling to engage in an
act of intercourse can not be forced against his will to achieve an erection that would
allow him to do so.

The issue is not whether one might or might not find oneself sexually aroused by
someone without having chosen to be aroused by that person. The question is whether one
can be forced against his will to engage in the act of intercourse with any person."* The
arousal which is the result of sexual attraction does not compel anyone to engage in an act
of intercourse against his will.

While it is not difficult to understand why one might wish to apply the category of DX
to homosexuals, particularly constitutional homosexuals, it is halakhically indefensible, as
we have shown.

Section ¢

The third (and newest) attempt to explain the etiology of homosexuality is the genetic, or
sociobiological theory. This theory, too, requires an introduction.

Sociobiology is defined as “the systematic study of the biological basis of all social
behavior” Sociobiological explanations of homosexuality will understand it as a social
phenomenon — i.e., involving interaction between people — governed by the Darwinian
evolutionary model which understands life as a process of natural selection (survival of the
fittest). The essence of the natural selection process is response to struggles for existence
and reproduction, which are necessary for survival.

Before we begin our presentation of the theory itself we owe it to ourselves to be con-
scious of several points. We humans pride ourselves on our having transcended nature in
many ways. The development of human culture, with language, science, and religion often
both seems to and does, in fact, elevate us above pure biological determinism. On the
other hand, human culture is comparatively young from an evolutionary perspective. For
the vast part of the history of life (not restricted to human life) on earth, evolution has
been the primary factor. It is the epitome of human hubris to assume that we have so far
transcended our own biology that evolution is now an irrelevant factor. The extent to
which human social realities are themselves the result of the evolutionary process is a

" Deut. 22:26.

"Yevamot 53b, and see Maimonides, M.T. Issurei Bi-ah 1:9 and Sanhedrin 20:3.

"The exotic cases dealt with by the Rishonim, like the status of one who has already achieved erection for

permissible intercourse and is then compelled to engage in intercourse with an 71717y, are not relevant to

this discussion.

"WE.O. Wilson, Sociobiology: The New Synthesis (Cambridge, Mass.: Harvard University Press, 1975), p. 2,
quoted by Ruse, p. 130.
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matter of considerable debate, as one might imagine. For the purposes of our inquiry,
however, we will not reject the possibility that even our human social behaviors are more
controlled by evolution than we might like or be willing to admit."*

Also, we affirm that the discipline of sociobiology is justifiably concerned with the phe-
nomenon of homosexuality. It is not correct to assert that psychoanalysis and endocrinolo-
gy are within their disciplines to be concerned with homosexuality, but sociobiology is not.
Irom the perspective of Darwinian evolutionary theory, human nature is directed towards
reproduction. From that perspective, physical characteristics, mental properties and social
activities are all directed toward that ultimate goal. Surely, therefore, it must be a legitimate
concern of the sociogiologists to attempt to understand how and why a social phenomenon
which is not geared to reproduction exists within their theoretical framework. And, so long
as we are not prepared to reject evolution entirely, we must see whether any light that socio-
biologists may shed on the subject impinges on our halakhic stance.

Acknowledging yet again my indebtedness to Michael Ruse for his clear and thorough
presentation,'* we begin the presentation of the three suggestions for the etiology of homo-
sexuality proposed by sociobiologists.

The first theory is called the balanced superior heterozygote fitness theory. Genes, the
unit through which heredity is passed on from generation to generation, are located on the
chromosomes. Chromosomes come in pairs. Therefore, each gene has a mate on the com-
plementary chromosome. When both alleles (gene forms) are identical, the lifeform of
which they are a part is a homozygote with regard to the characteristic which those genes
govern. If the alleles are not identical, the lifeform is a heterozygote.

If a certain homozygote (let us call it A, A,) is more beneficial to the survival and
reproduction of an organism than homozygote A, A, or than heterozygote A, A,, then
homozygote A, A, will become the genetic norm (since it is the “fittest”), and A, A, and
A, A, will disappear.

If, on the other hand, the “fittest” allele is A, A,, neither of the homozygotes can dis-
appear. Why? Since survival and reproduction are best with the heterozygote, and since
there is no way for the organism to have such a combination without getting one of each
type of gene from the parents, both homozygotes must continue to exist in some ‘balanced’
situation. Furthermore, the homozygotes must continue to exist even if they are totally
unfit (i.e., entirely non-reproductive)."

The first sociobiological explanation of homosexuality would, therefore, be as fol-
lows: Homosexuality is the direct result of a homozygote H, H,. The second homozygote,
H, H,, reproduces averagely. But the superior reproducer is the heterozygote H, H,,
because it has a natural immunity to some disease. In order for the heterozygote to exist,

""Ruse, on p. 132, points out that there may be biologically determined factors that underlie areas of human
social behavior, even where there is wide variation in the behavior between one society and another. With all
of the diversity in marriage norms, for example, polyandry is still exceptionally rare. Given the different bio-
logical natures of men and women, it is almost never in the reproductive interest of a society for husbands to
share one wife since that would limit rather than expand reproduction. Therefore, a polyandrous adaptation
would be counterproductive to the procreative push of evolution. Only in a group where men must band
together tightly to eke out a subsistence living might polyandry be reproductively adaptational, since long-
term survival depends on reducing reproduction.

5 See ch. 6 of his book.

"“From Ruse, p. 134: “The best attested case of this phenomenon in humans is that centering on sickle cell
anemia. Procession of one sickling allele (hctcr()zyg()usl)) gives a natural immunity to malaria, a highly adap-
tive feature in various parts of the world. Procession of two sickling alleles (homozygously) produces severe
an@mia and death in childhood. The disease persists, because the threat of malaria is so strong.”
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there must be in each generation some balanced number of existing homozygotes. Con-
sequently, homosexuality must exist in every generation in order to guarantee the sur-
vival of the fittest allele group, H, H,, which is the most adaptive.

The balanced superior heterozygote fitness theory is the most straightforward of the
sociobiological theories we will discuss. Of course, the specific homosexual-orientation-
producing homozygote allele has not been identified, nor has anybody yet defined what
makes the heterozygote allele most adaptive. Furthermore, it has two greater weaknesses.
First, there is evidence that male homosexuality runs in families,"” and that would be very
unlikely according to this theory. Second, if the mere procession of the homozygote allele
results in homosexuality as a biological inevitability, there should be no sets of identical
twins (whose genetic structure is absolutely identical of necessity) in which one is homo-
sexual and the other is heterosexual. Regarding this fact Ruse writes:"**

Although there are some reports that identical twins do tend to
share orientation, and some of these reports are better than others
(Heston and Shields), there are some very strong and very careful
findings of identical twins, one of whom is heterosexual, and one
of whom is homosexual (Rainer et al.; Green).

The claim of the balanced superior heterozygote fitness theory is so inconclusively
proved at this point in time that a posek who relied upon it as the grounds for over-
turning an established precedent (one of which is Xn1I%7, at that) would be on
extremely thin ice, at best. Even if it were conclusively proved to be correct, it would
provide the posek with potentially significant extra-legal data. Even then, though, it
would still be the posek who would have to decide whether it was actually significant
halakhically. We will return to that consideration when we consider the sociobiological
theories in general.

The second genetic or sociobiological theory is the kin selection theory. From the
Darwinian perspective, what counts most biologically is reproducing one’s own genes, i.c.,
making copies of one’s own genes through reproduction. But, since what is critical is the
copies of one’s genes, it might not make any significant difference where the copy came
from, so long as it is a good copy. Insofar as one’s relatives produce relatively similar copies
of one’s own genes, one’s reproductive drive can be biologically fulfilled through the
reproduction of one’s close relatives.

Usually, one would choose to reproduce oneself, since, after all, nobody else is as
closely related to one as oneself. But there could be exceptions. Among the hymenoptera
(wasps, bees and ants), kin selection has resulted in some females caring for their siblings
rather than reproducing themselves, because that results in the production of more copies
of their genes than if they reproduced themselves. The non-reproducing hymenoptera are
sterile. The process of natural selection has brought this about. The non-reproducing
females do not need to reproduce in order to fulfill the biological function of propagating,
so the natural selection process has done away with that ability in them.

"See J.D. Rainer, “Genetics and Homosexuality,” in A. Kaplan, ed., Human Behaviour Genetics (Springfield:
Thomas, 1976), pp. 301-316; and R.C. Pillard and J.R. Weinrich, “Evidence of Familial Nature of Male
Homosexuality,” Archives of General Psychiatry 43 (1986): 808-812.

8P, 145. The studies listed in the parentheses refer to L.I. Heston and J. Shields, “Homosexuality in Twins: A
Family Study and a Registry Study,” Archives of General Psychiatry 18:2 (1968): 149-160; J.D. Rainer et al.,
“Homosexuality and Heterosexuality in Identical Twins,” Psychosomatic Medicine 22 (1960): 251-258; and
R. Green, Sexual Identity Conflict in Children and Adults (New York: Basic Books, 1974).
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If one equates the lack of human reproduction with sterility, the analogy to homosex-
uality in humans becomes apparent. The process of kin selection results in some becom-
ing homosexual because they fulfill the biological drive toward reproducing copies of one’s
genes through helping their relatives reproduce, usually by their ability to bring the ben-
efits of society to their reproducing relatives. The natural selection process helps them
along by giving them a sexual orientation that releases them from trying to have their own
children, which, for them, would be maladaptive. It is homosexuality that is adaptive under
these circumstances.

Why would one move in that direction rather than making copies of his or her genes
him or herself? Either because the person would be an inefficient reproducer personally
(i.e., a poor quality heterosexual), or because the person would be exceptionally good at
helping relatives fulfill the biological drive — or both."*

We will describe the third genetic theory before we discuss the last two theories
together. The third theory is the parental manipulation theory. At its core lies the realiza-
tion that since the biological task of every individual is to reproduce his or her own genes,
there is room for competition even within a family, with one member trying to force anoth-
er to further his or her own biological mandate. Since parents tend to be stronger than
their children, parental manipulation may be a factor from a sociobiological point of view.

How does the parental manipulation theory work to produce homosexuals? The par-
ents who may already have passed on their genes to their own children are nonetheless
driven to increase the number of genes even for succeeding generations. For the parents it
does not matter whether the genes are reproduced by each child reproducing or by some
children reproducing significantly more. If the parents see that they can enhance the total
number of reproductions by suppressing the reproduction of one child so that that child
becomes an enabler and helper to that child’s siblings, the parents might do just that. From
the parents’ perspective, the biological drive to increase the number of gene copies as
much as possible is best fulfilled by manipulating one child into a homosexual path.

There is much in common between the kin selection theory and the parental manip-
ulation theory. In both we would be looking for some kind of evidence that the homosex-
ual is aiding relatives in some way. But the major difference between them is that in the
kin selection theory, the homosexual’s orientation serves his or her own needs: and in the
parental manipulation theory, the orientation of the homosexual serves the needs of oth-
ers, primarily the parents of the homosexual.

There are difficulties with both the kin selection and the parental manipulation theo-
ries that we must point out explicitly. First of all, note that these last two theories are not
genetic in the same way that the balanced superior heterozygote fitness theory is. According
to the latter, there is a specific configuration of genes that results in homosexuality.
According to the kin selection and parental manipulation theories, there is nothing in the
genes per se that results in homosexuality. With the right environmental push, the genetic
impulse to reproduce might push one along a homosexual path. The type of genetic

"The kin selection theory can probably account for the greater number of male homosexuals than female
homosexuals. Men, by their physiological nature, can reproduce an almost infinite number of times. The nor-
mal process of natural selection provides all males with the sex drive to go out and reproduce. With their
enormous reproductive potential, men are in competition with all other men to find avenues to fulfill their
drive. If anything goes wrong with a male he will be unable to meet the competition, i.e., he will be an ineffi-
cient heterosexual. Therefore, men are subject to greater pressure to switch to homosexuality.

Women on the other hand, are far less likely to be inefficient heterosexuals because they can only have a
very small number of offspring (in comparison to men). The chances of their being losers in the biological
stakes are much lower, and there is, therefore, much less reason for them to seek the homosexual alternative.
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inevitability that the balanced superior heterozygote fitness theory implies is totally missing
in the other two.

In the kin selection model, we seek evidence of its defensibility by looking for indica-
tions that something in the childhood of homosexuals might have made them ineffective
reproducers and we seek indications that homosexuals are able to aid in the reproductive
struggle by bringing the good of society to their families. Surely there is no well-known
evidence of childhood traumas that might move those children onto the homosexual path
because th(‘y perceive that they would be ineffective heterosexuals. And, particularly in our
society, it is extremely doubtful that homosexuals are any more effective at bringing the
blessings of the good of society to their families than heterosexuals.”™ Indeed, the op posue
seems to be the case in many instances. Is homosexuality, therefore, a maladaptive turn in
our society which is still just holding on as a legacy of the past, and which will be obliter-
ated by the natural selection process itself because it is maladaptive?

These same objections apply also to the parental manipulation theory. There, too, the
parents turn their child toward homosexuality because it can increase their reproduction
through the good that the children can bring to their siblings. What’s more, the turning
that the parents do must be reflected by some evidence of trauma or something else dur-
ing childhood which can be used to deflect the child from reproducing by him or herself.

Unlike our treatment of the psychoanalytic and the hormonal theories, the author finds
it important at this point of Section ¢ to deal briefly with a couple of the objections that might
be raised against the entire sociobiological enterprise, particularly as it affects homosexuality.

First and foremost, some might be inclined to reject it out of hand because of the
nature of its language. The way sociobiologists talk and write contains frequent reference
to people “choosing” a specific reproductive strategy, or to the genes “choosing” to do
something or other. The orientation of the homosexual is directed toward some certain
end, like aiding siblings in reproduction by bringing the benefits of society to them, or
people are in “conflict” with each other, especially within families in which there can eas-
ily be “conllicts of interest.” None of these terms are themselves offensive. However, some
might object to their use regarding genes, or actions which cannot be called “chosen” or
even conscious. Problems of verification might impel some to reject the enterprise out of
hand. Let us quote Ruse’s response:"”’

Again, the critic has a good point; but again, it is not definitive.
There is no doubt that sociobiologists do use their language
loosely. . .metaphorical language is what they surely use when
they speak of the mechanisms for producing homosexuals. There
is no literal manipulation, nor is it supposed that actual relation-
ships are calculated and acted upon. . . .[I]n using the language
of intention or purpose or design, sociobiologists are doing no
more than is done by any Darwinian evolutionist. They are deal-
ing with adaptations (or maladaptations), trying to see what ends
they serve in the struggle to reproduce. The language of con-
scious purpose comes naturally here. . . .If one thinks of nature
consciously trying to further its biological ends, and that natural
selection “designs” features to aid in this task, one can follow

"% Perhaps there are such indications in those societies where homosexuals function as shamans or priests
because they are thought to have magical or religious powers.

BP. 139.
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through pertinent causal chains. . . .The aim is primarily that of
finding out what people are up to, without so much worrying
about what people think they are up to.

The second objection that some might raise that would lead them to reject the entire
enterprise is the sociobiologist’s definition of homosexuality as something akin to eye color,
that is, “above culture, and preserved in splendid, eternal isolation.”" The sociobiologists
tend to give homosexuality a real existence, and then link it to the genes. If by that linkage
they mean that all homosexuality is identical, as all blue eyes are identical — that the fea-
tures and activities that are common to homosexuals in our culture have been common to
all homosexuals in all cultures and times — then they are probably wrong. But, in truth, that
is probably not what they are claiming. “[T]here are threads linking homosexuals. Culture
may be crucial for homosexual identity. It is a lot less obvious that it is crucial for homo-
sexual orientation. There is good reason to think that this is a transcultural phenomenon
and as such (at least) plausibly a candidate for a biological explanation”*

By affirming that the sociobiological enterprise should not be rejected out of hand, we
have now gotten to the point where we must discuss whether the knowledge gleaned from
it about the etiology of homosexuality ought to have actual significance halakhically.

On the one hand, the answer can be given with great brevity. No. The knowledge
gained from the sociobiological theories is more in the category of P50 than the knowledge
gained from psychoanalysis and endocrinology, though they were ppo enough. As we stat-
ed above regarding the balanced superior heterozygote fitness theory, a posek who relies
on such theories to overturn established precedent, especially Xn*7IX7 precedent, could
be doing so only at the cost of responsible halakhic decision-making.

On the other hand, though, the issue deserves a more theoretical answer, similar to
the answers we offered regarding the same question as applied to psychoanalytic and hor-
monal theories. It deserves such treatment for two reasons:

(1) Who can say what future research will find? What if scientists are able to find sig-
nificant corroborative evidence of those matters we indicated above still require such evi-
dence? Would that evidence then imply that the data have become halakhically significant?

(2) Scientific evidence favoring the sociobiological theories would probably be more
difficult for a posek to grapple with than evidence favoring the other theories. Neither psy-
chological nor biochemical theories can be called “natural” in the way that sociobiologi-
cal theories can be. For Freud, homosexuality is a perversion, and for the adptationalists it
is a neurosis — but for neither is it “normal.” For the biochemists, homosexuality may be
the result of hormonal imbalances, excesses or deficiencies. To the extent that hormones
are “natural,” so, then, would homosexuality be “natural” Normally, there are neither
excesses nor deficiencies. For the psychologists and the biochemists, then, homosexuality
is abnormal (a term which is descriptive and carries no necessary implications as to
whether the abnormality is illness or pathology, or neither).

For the sociobiologists, however, the situation is different. Homosexuality is genetical-
ly inevitable according to the balanced superior heterozygote fitness theory, and it is not a
genetic aberration or mistake. The homozygote that results in homosexuality must exist for
the sake of the general good that is derived from the heterozygote of which one of the
genes of the homosexual homozygote is a necessary part. Homosexuality is not an aberra-
tion, an excess, a deficiency, but a necessary ingredient for the natural selection process.

“*Ibid., p. 138.

153 I bid.
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For the kin selection and parental manipulation theories the push to homosexuali-
ty (whether it comes from the homosexual or from family manipulation) serves an
important natural and desirable function, aiding in reproduction. Homosexuality is not
abnormal or aberrational, it is part of the natural selection process of evolution. It is not
some type of error in God’s creation (as hormonal imbalance might be), it is an integral
part of the evolutionary process. And, for a believing Jew, evolution is not free and inde-
pendent from God’s providence.

For these reasons, the question must be addressed with the same seriousness we
addressed it at the ends of Section A and Section B of this part. To rely on the newness of
the theories, or the paucity of evidence to support them as the total reason for rejecting
their halakhic significance would be inadequate. So, we turn to the same hypothesis we
turned to at the end of the previous sections of this part.

If the sociobiological theories were conclusively proven to be false, we would be at a
position already familiar to us from our analysis of the psychoanalytic and the biochemi-
cal theories. The Torah would still have called homosexuality 12910 and the reasons for
that attribution would still be defensible or better. The characteristic of being 7avin would
be true irrespective of the etiology of homosexuality. The conclusive disproof of the socio-
biological theories would leave the precedent intact.

For the purposes of our analysis of the opposite hypothesis, that sociobiological
explanations are proved to be correct, we can deal with the kin selection theory and the
parental manipulation theory at the same time. Since both are essentially the same except
for the “detail” of who does the pushing along the homosexual path, we can deal with the
essence of both of them.

In what many might find an unusual twist at first blush, the proof of either of these
theories would serve to reinforce at least one of the classical explanations of the reason for
the prohibition against homosexuality. The person who becomes homosexual is pushed
along that path in order to enhance and further propagation of the family, primarily by
bringing to bear upon it the benefits of society which allow for greater propagation. The
family and procreation stand at the core of these sociobiological theories, just as these two
factors (and in the relationship between them) were central explanations of the reason
homosexuality is called 7210 by the Torah."

Validating homosexuality as a co-equal lifestyle would have the effect of undermining
the reason for its very existence according to these sociobiological theories. Co-equal val-
idation is usually understood to imply the setting up of homosexual families structured
along the same basic lines as heterosexual families, except that the two mainstays of the
family are of the same sex. Doing that absolutely undermines the genetic intent of the
selection process. When homosexuals set up nuclear family structures that are other than
the families into which they were born, i.e., their parents and siblings, their attention will
become directed to the new family structure. That very fact undermines the purpose for
which the homosexuals were pushed along the homosexual path in the first place. Once
the lifestyle receives co-equal validation, the efforts of the homosexuals will not be direct-
ed toward the greater propagation of the families into which they were born. Furthermore,
whatever benefits of society the homosexuals are uniquely competent to bring their fami-
lies, they will bring to their “new” families, not to their birth families. And, again, the
intent of the selection process will be subverted by the very people whose orientation was
intended to have the opposite effect.

"See above, pp. 626ff.
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The orientation was intended to free them from the very things that validation of co-
equality would impose. The validation would change the entire “purpose” of homosexual-
ity according to these sociobiological theories, and change it in such a way as to be coun-
terproductive. So, if anything, the kin selection and parental manipulation theories, if
either were proved to be absolutely correct, would argue against the validation of homo-
sexuality as a co-equal lifestyle.

Furthermore, if these theories are correct, they can even be helpful in explaining the
notorious promiscuity of homosexual males. Heterosexual intercourse is, in essence, a
compromise between the male and the female. The male could further the reproduction of
the copy of his genes innumerable times, by copulating constantly with many, many part-
ners. The female, however, who has to go through considerable difficulty to reproduce
copies of her genes (pregnancy, labor, delivery), and who can really only reproduce a lim-
ited number of times (particularly in comparison to males), finds it in her best interests to
be very selective in choosing partners with whom to copulate. Heterosexual intercourse,
therefore, becomes a compromise between a male and female. Once the need for compro-
mise is removed from the male because the process of natural selection has turned him to
the homosexual path, restraint disappears as well. Hence, homosexual men tend to have a
large number of sexual partners.'™

The validation of homosexuality as a co-equal lifestyle creates the impetus to impose
a pattern of behavior on homosexuals (particularly males) that the very reason for their
homosexuality subverts. It seeks to impose patterns of behavior on them that their very
genetic make-up makes it unlikely that they can live up to. And, if they do live up to
them, it subverts the natural selection process entirely by diverting the homosexuals from
their role as enablers.

The kin selection and parental manipulation theories, if proved correct, argue against
the validation of homosexuality as a co-equal lifestyle.”™ The orientation has a natural pur-
pose. The validation of that orientation as similar to heterosexuality except for the object
of one’s desires is counterproductive from a sociobiological perspective.

The responsible halakhist, therefore, would be ill advised to utilize such theories as
grounds for seeking abrogation of the precedent. The theory itself argues against the con-
clusion of co-equal validation, and using it to advocate a conclusion which is contraindi-
cated by it would be halakhically irresponsible and indefensible.

We come now to our discussion of the halakhic significance of the balanced superior
heterozygote theory. Remember that we posited that the homozygote H, H, results in
homosexuality, the homozygote H, H, reproduces in an average way, and that the most fit
reproducer is heterozygote H, H..

See Donald Symons, The Evolution of Human Sexuality (New York: Oxford University Press, 1979), esp.

p. 286. Cf. Ruse, p. 137.

Do these theories argue for validation of homosexual intercourse, even without validation of the co-equality
of the homosexual lifestyle with the heterosexual lifestyle? From a halakhic perspective the answer is surely
“no.” Validation of co-equality of lifestyle would imply that the intercourse between members of the same sex
could be fulfillment of 73, even if not procreative. However, non-procreative iy is linked to the physiolog-
ical possibility for the act, under general and normal circumstances to be procreative. Therefore, since there
could never be procreative intercourse between members of the same sex, nonprocreative 7379 is impossible.
Since the only sexual relations allowed by halakhah must be either procreative or the fulfillment of 73w,
halakhists could not reasonably conclude that kin selection and parental manipulation lead to an halakhic
category that allows intercourse outside of the context of procreation or 1339. The only thing that might be
argued is that homosexuals who do act on their orientation by engaging in homosexual intercourse are in the
category of DR, On that subject, see above, pp. 652-654.
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From the perspective of the natural selection process, the people who possess either of
the homozygote alleles have been called upon to make some “sacrifice” for the greater
good of the majority. Both of the homozygotes have been dealt less than the most ﬁt genes,
and neither can account for why he is “chosen” to maintain the balance in order to insure
that the majority will be heterozygotes.

The quest for co-equal validation constitutes an attempt to claim that both sets of
genes are equally fit, that the II, II, allele is not less fit than the I, I, allele. From the
standpoint of the sociobiologist it is an unacceptable (probably absurd) claim. To utilize a
claim based on false scientific premise as the scientific grounds to overturn established
precedent is halakhically irresponsible. Tt is not irresponsible to point out that according
to this theory homosexuality is genetically inevitable in homosexuals. It is an untenable
jump however, to claim that genetic inevitability makes the result adaptive or equal to the
superior heterozygote. The scientific data themselves do not lead to a conclusion of co-
equality, and could not be used halakhically to support such a conclusion."”

What would be correct for halakhists to emphasize, if the balanced superior heterozy-
gote fitness theory were ultimately proved to be absolutely correct, is that heterosexuals
should recognize the sacrifice the natural selection process has imposed upon homosexu-
als for the heterosexual’s benefit. Not only does Providence deal them a less fit set of genes,
God calls upon them to refrain from the behavior which the genetically inevitable orien-
tation seems to foist upon them. But homosexuals, by the same token, should also recog-
nize that the sacrifice is a sacrifice. They may have become what they are in orientation
through no choice of their own, but that reality does not negate the reasons why acting on
that orientation remains halakhically unacceptable.

In sum, then, we have looked at each of the three sociobiological theories and con-
cluded that even if they were ultimately proved correct, they would not result in
defensible halakhic arguments for overturning the established precedent forbidding
homosexual behavior.

With this we conclude our analysis of the three regnant hypotheses concerning the eti-
ology of homosexuality — the psychological, the hormonal and the genetic. We find none
of them sufficient to warrant our utilizing it to overturn precedent at this time; and none
of them sufficient to warrant utilizing it to seek to overturn the precedent even when we
posit that all elements of P50 are removed from it and it is proved either absolutely incor-
rect or absolutely correct.

Let us summarize our findings to this point. In Part I of this responsum we have found:

(1) That the Torah attributes to homosexuality the characteristic of 12910, which is not
an inherent quality, but an attributed one.

(2) That both male and female homosexuality are forbidden.

(3) That both the active and the passive partner are liable at law, under normal
circumstances.

(4) That the prohibition is against sexual relations between members of the same sex,
not against fantasies, attractions, or orientation.

(5) That the prohibition applies not only to lustful, transient and non-supportive
homosexual relations, but also to supportive loving and permanent homosexual relations.

In Part II of this responsum we analyzed the statement of Bar Kappara that 72y sig-
nifies 712 IR Y9N and we have found:

"See preceding note regarding whether these data would lead poskim to conclude that homosexual intercourse
is permissible, even if homosexuality is not deemed co-equal.
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(1) That Bar Kappara might not have been referring to homosexuality at all, but to
N1y in general.

(2) That the first classical interpretation of his words as implying the disruption of the
heterosexual family ideal and model is clearly defensible and applicable.

(3) That the second classical explanation of his words as implying the non-procreative
and unnatural aspects of homosexuality is clearly defensible and applicable.

In Part IIT of this responsum we have analyzed the three most prevalent modern the-
ories of the etiology of homosexuality, the psychoanalytic, the biological (hormonal), and
the sociobiological (genetic). We have found that none of these theories, even if assumed
to be absolutely correct with no hint of P50, negates the applicability of the reasons for
which homosexuality is called 7210, Furthermore, we have found that even if we assume
that the Torah misunderstood the etiology of homosexuality to be something other than we
know, there would still not be any cogent and compelling reason to seek to overturn the
precedent against homosexuality on the basis of our current knowledge.

In sum, then, it is the clear obligation of responsible halakhists to reaffirm precedent
with all vigor, there being at a minimum no compelling reason to overturn it and, at best,
many cogent reasons to continue to affirm it.

Part IV

In the final analysis, a responsum such as this cannot end with n°171°y 119571 alone. We must
turn, then, to TWYNY 7397, actual answers to practical questions that arise. After all, the
CJLS is discussing this issue because it has been asked real questions by individuals and
organizations that normally turn to it for guidance.

It is not without some significant trepidation that one begins addressing the specific
questions that need to be answered. Since not all questions can be directly answered, and
since differences in situations often necessitate different responses, we can hope to give
sufficient guidance only if we also offer principles which will enable decision-makers to
render decisions consonant with the intent and spirit of this responsum.

Furthermore, halakhic conclusions often sound dispassionate. They often do not
openly reflect the anguish of the decisor in having to reach them, or the decisor’s recogni-
tion of the difficulty and angst they might cause those who are bound by them. I shall do
my best to address these concerns both in this section of the paper and in Part V.

In the opinion of this author, the clarity of the halakhic position on homosexual
behavior is not open to any real doubt. The biblical and rabbinic sources do not really
lend themselves to permissive interpretations. Furthermore, that being the case, we
have also summarized and analyzed the current knowledge on the etiology of homo-
sexuality in Part III. That section began with the premise that modern knowledge might
well have an impact upon halakhic decision-making by providing data which might
impel poskim to reinterpret or overturn accepted precedents and norms, even ones
which are Xn»7I87."* Our conclusion, however, was that modern knowledge — even if
we assumed it to be definitively proved — does not, in this case, offer any compelling
reasons to overturn the normative halakhic precedents. Part Il did not presuppose its
own conclusion: it was an attempt to lay out the arguments and reasoning which led
to its conclusion.

**Those who are familiar with my paper on the ordination of women are aware of my willingness to advo-
cate just such steps.
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As a first principle to guide decision-making, therefore, we should assert that the
halakhically committed Jewish community, qua community and acting through its com-
munal institution, ought not take any act which can reasonably be understood to imply the
halakhic co-equality, validation, or acceptability of a homosexual lifestyle.

The halakhic community recognizes the legitimacy of the ongoing union of a couple
through the institution of marriage. Where there can be no halakhic legitimacy to the union,
no matter how loving and caring, there can be no marriage. The halakhic community, there-
fore, should not legitimate such unions by performing or recognizing affirmation ceremonies.
In this we are acting in consonance with the same principle regarding intermarriage. There,
too, we claim that there is no halakhic validation possible for an intermarriage. As a result,
we do not perform or recognize intermarriage as legitimate. We understand that they can be
loving and caring, we reach out to the intermarried, we do our best to make the intermarried
feel comfortable in our midst — but all of us draw the line at performing the marriages or rec-
ognizing them as halakhically valid. Here, too, that must be our approach. We do understand
that homosexual couples can be loving and caring, we must reach out to them, and we must
do our best to make them feel comfortable in our midst — but the line must be drawn at per-
forming the marriages or recognizing them as halakhically valid.

As we have seen in the case of intermarriage, where outreach ends and validation
begins is not always clear. Such ambiguity will inevitably exist regarding homosexual
couples too. The clarity of our commitment to the basic principle will not obviate dif-
ferences of opinion on certain specific questions. As we have been able to live with those
ambiguities regarding intermarriage, so we will be able to live with them regarding
homosexual couples. But, the basic principle should remain clear.

It is one thing to speak about communal validation of homosexuality as halakhically
co-equal, but quite another thing to speak of individual homosexuals. As a prelude to doing
just that, then, permit me to posit what seems to me to be a fundamental difference between
the various views expressed before the Law Committee in the course of its deliberation.

In its resolution of 1990, the Rabbinical Assembly affirmed “our tradition’s pre-
seription for heterosexuality” The term “prescription” is not the same as the term
“preference.” “Prescription” is a term which is clearly stronger and more authoritative
than “preference.” At a minimum, though, “prescription” includes “preference.”

I must say that I do not know that many persons come to Conservative rabbis for
advice on sexual preference and behavior. What faces us in this committee is a situation in
which the behavior is a given, and we are asked to consider its consequences. If, however,
a person were to consult a rabbi on this matter, one might conjure up a scene in which a
young man might say, “Rabbi, I am deeply confused, I am having trouble sorting out my
sexual identity and my sexual behavior. I need help. It is clear to me that most of my
arousals are homosexual, though some are heterosexual. That would probably put me, for
example, if we try to look at it with some objectivity, around a 4 or a 5 on the Kinsey scale.
I can’t even tell if my heterosexual arousals are more than incidental, Kinsey’s 4, or really
just incidental, Kinsey’s 5. Can you possibly tell me what Jewish law would have me do? I
know that you will be concerned that you may tell me something that will offend me, or
that I will not be willing or able to do what you tell me Jewish law would require, or that
I may need counseling to reconcile myself to your answer, but let’s try to set all of that aside
for the moment and just give me an answer as to what you think that Jewish law would
have me do.” There seems to me little ambiguity what the resolution of the RA would have

¥ PRA 52 (1990): 275, quoted below, p. 673-674.
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the rabbi answer. Since, at the minimum, the resolution implies a clear preference for het-
erosexuality, it bids us to answer the questioner by telling him that Jewish law would have
him act on his heterosexual urges, and not on his homosexual urges. For anyone between
a 3 and a 5 on the Kinsey scale, the preference for heterosexuality bids us urge that he
refrain from acting on whatever homosexual urges he feels. It seems to me that we would
probably all agree that the RA resolution means at least this."”

Imagine the same question addressed to a rabbi, but in place of defining oneself as a
4 or 5, the questioner defined himself as a 6 — exclusively homosexual. At bottom line,
then, the question is, “What would Jewish law have me do if my arousals and attractions
are exclusively homosexual?” I am convinced both that the halakhic analysis of this ques-
tion and the wording of the RA resolution require that the rabbi answer, “Jewish law would
have you be celibate.” Prescribing heterosexuality means proscribing all other types of sex-
ual expression. Inability to abide by the heterosexual prescription does not validate violat-
ing the homosexual proscription.

Nobody should misunderstand the dispassionate sound of the answer as an absence of
feeling on the part of the posek who gives it. It is given with anguish, tears, and a heavy heart.
It is given only after being convinced that the values implied by the prohibition are of such
importance that they warrant asking an individual to suppress acting on his or her sexuality.
It is given with the hope that the Jew committed to halakhah will find that that very commit-
ment will provide the “strong motivation to change™' that will make the questioner “open to
modification. . to change [his] overt behavior from homosexual to heterosexual, [even
though] the tendency toward erotic arousal by the same sex is probably never lost** It is
given with the prayer of the rabbi that someone will be able to counsel the questioner in a way
that will allow him or her to accept the celibacy if modification continues to prove impossible.
It is given coupled with a clear understanding of just how difficult the requirement is, and the
implications of that difficulty for the life of the person. But, in the final analysis, it is, I think,
the answer both of the halakhah and of the Rabbinical Assembly resolution.

The Rabbis may not have had a term for “role model,” but the concept was hardly for-
eign to them. Statements like D31 722N 1°K 1122 1210 PRW 011 17N 23, and %0 2
7097 297 1732 DY 227 R¥MIW oo, and DYIR XDIA RW™ ﬂn:,'“ and IRXT AYIN AYVITW 12712
PR 7°YIN' attest to their understanding of the concept. Leaders are role models whether
they like it or not. Religious leaders are, therefore, religious role models. A religious leader in
a Movement committed to halakhah serves as a role model of what that commitment means.

It is important to note that the role modeling I refer to, as it pertains to homosex-
uality, has nothing to do with whether people learn homosexuality from role models."”
Rather, I refer to role modeling of what is halakhically acceptable.

"I do recognize the possibility that some might place 5s in a category with 6s (no heterosexual urgcs) as
()pp()smi to pla(:ing them in a category with 3s and 4s. If so, 5s should be dealt with as a part of what
follows immediately.

“"'Above, p. 642, quoted from Judd Marmor.
162 T hid.
Yoma 72b, in the name of Rava.

'“*Shabbat 1144, in the name of Rabbi Yohanan. And, note the words of Rashi: *1°p2 1axy *x03wn — poxpnw 779
TINR DR ROIWD 7T AR 00307 DO0IRD BOW 7710 >77HY 0k IR 00X NIan

% ruvin 41a.

1% Pirkei de-Rabbi Eliezer, ch. 40.

“"Poskim would be well-advised to stand clear of that dispute among “experts,” and not be too quick to decide

that one group of experts is correct and the other is wrong.
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As we look at various leadership roles within the Jewish community, we must act care-
fully. The more it is clear that a given leadership role in the Jewish community provides a
role model for halakhic acceptability, the less ambiguity there will be in our stand. The less
it is clear that a given leadership role in the Jewish community provides a role model for
halakhic acceptability, the more ambiguity there will be in our stand.

This much, though, seems very clear. Clergy in the Conservative movement are per-
ceived almost universally as role models for halakhic acceptability. Therefore, persons who
live an openly homosexual lifestyle could not reasonably be accepted as rabbis or cantors
precisely because their lifestyle suggests that homosexuahty is halakhically acceptable. 1
shall not attempt to define w1th absolute precision how “living an openly homosexual
lifestyle” should be defined. I will say, however, that it does not invite or condone invasive
investigations into the private lives of candidates for the rabbinate or the cantorate.

Other categories of religious leadership are not as clear, because there is not nearly
the unanimity of agreement whether they function as role models, or to what degree.
Besides that, there is a widespread tolerance within our Movement for leaders in these cat-
egories to behave openly in other ways that suggest halakhic acceptability for behaviors
which we do not really consider halakhically acceptable, as for example, N2W NMW and
kashrut. This reality puts us on the horns of a dilemma. Though we have never posited this
reality as our goal or model, it is just that in the eyes of many. It is, in a sense, precisely
this reality that creates the chasm that generally exists between the clergy of the Movement
and the vast majority of its laity in terms of halakhic observance and halakhic expectation.

Since our primary concern here is with the role modeling influence of avowed and
open homosexuals on the communal perception of halakhic acceptability, that influence
should be judged in the same way as the role modeling influence of open naw 5hrm or
NID™MY PN is judged. How that judgement is made about them varies from community
to community, from institution to institution, from school to school. The guiding principle
should be that openly homosexual behavior should be a factor for non-clergy religious
leadership positions, professional and lay, in the same measure that other unacceptable
halakhic behaviors are a factor. Only the authorized governing individuals or boards of the
community organizations, institutions and schools are competent to make this judgment
because they are the ones most familiar with the actual facts and situations. But those
boards must remember that our concern here is not with openly homosexual behavior per
se, but with it as a reflection of halakhically unacceptable role modeling. On this premise,
open N2AW 2171 or N8>V NY*3X and open homosexual behavior are equal — to be consid-
ered or ignored equally.

I reiterate that the stress on openly homosexual behavior as the sole criterion of poten-
tial consideration precludes any right of any institution, organization or school to engage
in invasive investigations of the private lives of individuals. Private behavior that is not
halakhically acceptable but which does not flout communal standards publicly is simply
not a factor, because it bears no role modeling influence.

The issue of intimating halakhic acceptability to what we consider halakhically unac-
ceptable is also involved in such matters as synagogue honors. Here, too, the waters are
very muddy. Intermarriage is again a good example. Because we wish to make clear that
we, as a community, stand against the validation of intermarriage as a co-equal halakhic
option, we take certain steps almost universally and other possible steps are taken in some
communities and not taken in others. Regarding other halakahically unacceptable behav-
iors, such as Naw 91%1 and kashrut, however almost no community within our Movement
takes any steps to restrict honors from those who engage in those unacceptable behaviors.
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I see no reasonable option but to leave to the local XInX7 X to determine for (and pos-
sibly with) his or her community which category open homosexual behaviors fall into, the
intermarriage category or the n2w 51on category. In either case, though, the essential point
is that we are treating openly homosexual behavior as a halakhically unacceptable behav-
ior, just as we treat intermarriage and n2w 51211 as halakhically unacceptable behaviors.
Our exclusive focus is on the behavior, not on the individuals who engage in the behavior.
We disapprove of the behaviors, not of the people.

We have asserted that halakhah does not prohibit homosexual attractions or arousals. Its
exclusive concern is with homosexual behavior, primarily homosexual intercourse. As a result,
it follows that one who is of homosexual orientation, but affirms that the lifestyle that usually
accompanies that orientation is halakhically unacceptable and therefore chooses to live a celi-
bate life, suffers no halakhic restriction of any kind whatsoever. Such a person could serve in
any position of religious leadership, professional or lay, including the rabbinate and the can-
torate. Such people are, in fact, serving as role models of what is halakhically acceptable.

In this claim I agree in large measure with Dr. Mortimer Ostow who wrote:'** “I rec-
ommend to Chancellor Cohen that only those homosexual applicants be accepted for
rabbinic training who abstain completely from homosexual indulgence, who agree that
homosexual behavior is halakhically unacceptable.”

If Ostow had stopped there, I would be in total agreement with him. However, he
added two other conditions which I reject. He wrote: “. . .who acknowledge the perverse
nature of their homosexual inclination and who undertake intensive psychotherapy in the
hope of overcoming it.” Since I have asserted throughout that homosexuality is called
712310 for reasons that are independent of whether it is a perversion, I see no reason to
insist that a homosexual concede that it is a perversion. Finally, while T might well urge
such individuals to seek some type of therapy, I cannot go as far as Ostow. I cannot agree
to any restrictions on a celibate homosexual who believes that his or her inclinations are
not subject to psychotherapy at all (and therefore refuses psychotherapy) because they are
genetically or biochemically caused. Nor would I consider psychotherapy with some goal
other than “overcoming it” insufficient. The goal of the psychotherapy might be to come
to grips with the anger or frustration the homosexual feels at the restriction on behavior
his or her commitment to celibacy for solely halakhic reasons imposes upon him or her.

In attempting to anticipate the reaction that some might have to what I have written
wynS in this section of the paper, I suspect that certain circles will understand my words
as an invitation (or perhaps demand) to homosexuals that they remain “in the closet.”
While I can understand what might lead one to make such a claim, I wish to make it
absolutely clear that that is not my intention.

I understand the phrase “remain in the closet” to mean “remain silent and discrete
about the practice of one’s homosexuality.” That, of course, has not been my recommen-
dation at all. I have said that people of homosexual orientation who remain celibate incur
no halakhic disability. I have urged halakhically concerned homosexuals to refrain entire-
ly from homosexual practice by remaining celibate if necessary. That is not the same as
practicing homosexuality with silence and discretion. I have invited persons committed to
halakhah to refrain from prohibited behavior, not to circumvent the prohibition by violat-
ing it in silence and with discretion.

Finally, I wish to make as clear as I possibly can that nothing I have written in this
section of this responsum can or should be construed to intimate any restriction what-

198 Conservative Judaism 40 (fall 1987): 104.
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soever on the academic freedom of anyone. Nothing I have written forbids or discour-
ages anyone from arguing that in his or her opinion homosexuality ought to be halakhi-
cally permissible. Nothing I have have written forbids or discourages anyone from offer-
ing interpretations of the legal texts of the halakhic system to support the conclu sion
opposite from mine. Nothing I have written forbids or discourages anyone from invok-
ing extralegal factors and arguing that they permit or even compel what I do not
think they permit.

If more than one paper is adopted by the CJLS on this subject, the papers adopted
become valid opuom for all members of the Rabbinical Assembly. If only one paper is
adopted, however, it is reasonable to anticipate that virtually all rabbis would govern their
own behavior by the guidelines set forth in the paper which is approved, though even that
would not be enforceable unless that paper were recommended by the CJLS as a Standard
of Rabbinic Practice and approved as such by the Convention of the RA.

Part V

To the heterosexual community

Throughout this paper I have assiduously avoided using words, phrases and terminology
which are much in vogue these days. I have refused to use words like “gay,” “straight,” and
“homophobia” because their very use is intended to carry implications that I have been
unwilling to imply. Instead, I have chosen to use terminology which is more dispassionate
and which has been used in scientific discourse until very recent times. The purpose of this
choice on my part has been to avoid as much as possible the value overtones usually
understood to be implied by the use of the terminology currently in vogue.'*

Rejection of the terminology, however, should not be confused with rejection of all
of the claims of the group that uses that terminology. There are, indeed, many elements
of truth to the complaints of the homosexual community against the heterosexual
community and it is the obligation of the heterosexual community to give them careful
consideration — even though we have concluded that halakhah cannot condone homo-
sexual behavior.

Much of the heterosexual community reacts to homosexuality as if it were inherently
ugly, inherently immoral and inherently repulsive. None of these claims is true.
Homosexuality, from a halakahic perspective, is 72y, but it is the Jewish legal tradition
that attributes that characteristic to it. We have spent much time in this paper attempting
to understand why the law attributes the quality of abhorrence to homosexuality. We have
concluded that the reasons for it remain more than merely defensible. They are cogent and
compelling, and they buttress our reaffirmation of the normative proscriptive precedent.
But the abhorrence remains attributed, not inherent.

What difference does it make whether the halakhic abhorrence of homosexuality is
inherent or attributed? It seems to me that the difference lies primarily in the reaction of
the heterosexual community to it.

If homosexuality is inherently immoral, ugly and repulsive, the heterosexual commu-
nity feels a type of justification in vilifying people who are homosexual. How can they
engage in such repulsive behavior? Only pure and unadulterated n1ywA could prompt one

160 w

I am aware, of course, that once the usage of terms like “gay” becomes widespread, the usage of the term
“homosexual” is also perceived to bear implications. Regrettably, that is unavoidable even when unintended.
I f g Y.
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to engage willingly in behavior which even he must know and feel is inherently ugly. What
greater immorality can there be for one who is not mentally deranged than to behave in a
manner that is inherently abhorrent?

If, however, homosexuality is neither inherently immoral, ugly, or repulsive, the per-
ceived justification for the vilification of the class of homosexuals no longer exists. There
are good reasons for homosexual behavior to be illegal, but those reasons do not include
any judgments about the inherent ugliness, repulsiveness, or immorality of the behavior.
Homosexual behavior is to homosexuals as heterosexual behavior is to heterosexuals. Just
as the latter engage in intercourse because they find it beautiful. fulfilling, rewarding and
meaningful, so, too, do the former. Homosexual love for homosexuals is as potentially
beautiful, fulfilling, rewarding and meaningful for homosexuals as heterosexual love is for
heterosexuals. Halakhah prohibits homosexual behavior for reasons it deems sufficient,
but not because the behavior is inherently nivwn.

At the core of the unwarranted reaction of too much of the heterosexual community
lies its conviction that homosexuality is somehow chosen by homosexuals. The heterosex-
ual community must understand that homosexual orientation is almost never chosen by
homosexuals in any conventional sense.”™ The passions, attractions and fantasies felt and
experienced by homosexuals are no more often of their own making than the passions,
attractions and fantasies of heterosexuals. A heterosexual rarely blames him or herself for
feeling an attraction to the spouse of someone else, even though acting on that attraction
is illegal. The heterosexual does not castigate him or herself as inherently ugly or repul-
sive because of the attraction or the fantasy. In the same way, heterosexuals may not blame
homosexuals for their attractions and fantasies, as if they arose from an act of pure will.
Homosexuals are no more evil and subject to vilification because they fantasize an illegal
relation than are heterosexuals who do the same thing.

That, of course, brings us to the next issue, namely, what type of reaction by the Jewish
community is warranted and responsible toward homosexuals who behave in the manner
which halakhah forbids? I find it unacceptable for the community to be more severe and
intolerant in its reactions to the illegal act of homosexual behavior (which is not chosen in
any conventional sense) than it is to the illegal acts of N2wW 7191 or intermarriage (which
are freely chosen). Yet, by and large, that is exactly what usually happens.

The Conservative Jewish community bends over backwards to be understanding and
tolerant of those who flout its commitments regarding Shabbat observance and inter-
marriage and a host of other illegal acts that each of us could list. “naw n1°»W is so hard
for those unaccustomed to it.”” “The economic and social costs to the Naw W are
sometimes greater than many of our constituents can undertake.” “We must reach out to
the intermarried lest we lose them entirely.” “All of our efforts must be geared toward
effectuating the conversion of the non-Jewish spouse and we cannot accomplish that by
ostracizing the intermarried.”

Homosexuals are no less members of the Jewish community though they may flout
its commitments than are Naw *55mm or the intermarried who also flout its commit-
ments. If 217°p is the order of the day for our constituents who behave in halakhically
unacceptable ways, it is also the order of the day for our constituents who behave in the
halakhically unacceptable way called homosexual behavior. As we never give up on

" Even if there are “choice points” in a person’s life, the person rarely is aware that he or she is standing
before a choice point. It is not like a person who consciously knows that he or she is about to choose
between two different model cars and can just as easily opt for one model as for the other.
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the possibility of leading the intermarried to a commitment to our laws and resulting
in the conversion of the non-Jew, so, too, must we never give up on the possibility of
leading the homosexual to a commitment to our laws and resulting in his or her adop-
tion of celibacy.

Part IV of this paper was devoted in large part to the halakhic task of drawing the line
between actions that would undermine our values and commitments by actually validating
what is illegal and actions that would not. We cannot validate illegal acts, but neither can
we treat those who engage in those illegal acts any more severely or intolerantly than we
treat those who engage in other equally halakhically unacceptable acts.

We cannot forbid the formation of separate synagogues predicated on the premise
of the co-equality of homosexuality with heterosexuality and yet make homosexuals so
uncomfortable and unwanted in our synagogues that we actually push them to form
their own synagogues. We can adamantly forbid public acts that impart an imprimatur
of halakhic acceptability to homosexual behavior, but cannot also ostracize and push
away those homosexuals who refrain from those public acts.

It is conceivable that the establishment institutions of the halakhic Jewish communi-
ty might someday be forced into decisions that are undesired because the homosexual
community of Jews will accept continued membership in the larger Jewish community only
if homosexuality is validated as an acceptable halakhic option. But, unless and until such
a time arrives, the institutions of the normative halakhic community may not turn away
from and reject homosexuals any more than they turn away from and reject other groups
who engage in halakhically illegal acts.

More than anything else, the heterosexual community must remember that the
halakhic demand being made upon homosexuals — celibacy — is far more severe and
difficult a demand than any that is made by halakhah on heterosexuals. Homosexuals
must observe all of the same mitzvot as heterosexuals, and are denied the pleasure
and fulfillment of sexual relations. If the heterosexual community is able to be embrac-
ing to those who backslide regarding halakhic demands less onerous than celibacy,
surely it can be at least no less embracing to those who backslide regarding this most
onerous halakhic demand. To embrace does not mean to condone. It means never to be
72MWNT 12 WRND.

To the homosexual community

There is a fundamental difference between the primary premise of the halakhic system
and the primary premise of the American legal system. “Obligation” is the operative
term which characterizes halakhah, while “rights” is that term for American law. In
Jewish law, the category of individual rights does not hold the virtually sacrosanct status
that it does in the United States. In the American system, there is always tremendous
opposition to any legislation that impinges on the presumed broad rights of individuals
to act as they wish, especially when their actions do not impinge on others or when they
result from consensual agreement.”

Jewish law is a religious legal system. In the final analysis, it seeks to determine what
God wishes. God’s wishes clearly impinge with great frequency on the behavior of indi-
viduals, even when that behavior does not impinge on others, or when that behavior
might be engaged in with the consent of another. Jewish law dictates what one may eat,

" Consider, for example, the opposition voiced against seatbelt laws and helmet laws for cyclists. Purely pater-
nalistic legislation is almost impossible to pass in the United States.
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drink, and wear; it posits restrictions and obligations on the relationship between a per-
son and the person’s spouse, and most of those restrictions and obligations cannot be
superseded by the consent of the two spouses. The law obligates Jews and they are expect-
ed to submit themselves to its authority, even when it mandates or forbids actions that are
wholly personal or consensual.

The homosexual Jewish community must recognize that if it seeks halakhic valida-
tion of the homosexual lifestyle as co-equal with heterosexuality, that validation cannot
be predicated on the claim that homosexual relationships are consensual. The degree to
which a homosexual relationship is loving, caring and supportive is non-determinative
in deciding whether it is legal.

Members of the homosexual community must recognize that saying no to a request for
halakhic validation of homosexuality does not imply rejection of homosexuals or their
exclusion from the greater community. Rather, the halakhic community is more than
merely entitled to stand by its commitment to the authority of halakhah, it is obligated to
do so. And when the best possible halakhic thinking leads to the conclusion that the
halakhic precedent ought to stand, it is unfair of anyone to assert that the conclusion is
possible only for decisors who do not understand, who do not empathize, who are insen-
sitive, who do not care for all of the elements of their community, who harbor an irrational
and unwarranted fear of a segment of the community.

It is possible for a decisor to be understanding, empathic, sensitive, caring and without
irrational fears and yet conclude that the halakhic precedents are defensible, warranted and
compelling. The decisor and the halakhic community are then entitled to turn to the segment
of the community whose question has been answered negatively for its understanding. The
halakhically concerned community of Jewish homosexuals must demonstrate its understand-
ing of “obligation” rather than “rights” as the core value of halakhah. That community must
recognize that the demand of halakhah upon it reflects the common halakhic demand to put
one’s commitment to the values which the precedents embody above one’s personal feelings,
to submit one’s personal feelings and behavior to the authority of the law, even though one
wishes that the law might be different.

The demand of halakhah vis-a-vis the homosexual reflects a difference of degree
rather than a difference of kind, and the homosexual community must understand that the
decisors of the halakhic community can and do understand this. When a decisor is forced
to declare an animal nonkosher, at a great cost, inconvenience and pain to the family
which presented it for inspection, the decisor does feel the family’s pain and is himself
pained. But the cogent and compelling reasons for obedience to the norms of kashrut
supersede both his pain and that of the affected family. When a decisor must declare that
two people who wish to be married may not be married because their union is a halakhi-
cally consanguineous marriage, the decisor does feel the couple’s pain and is himself
pained. But the cogent and compelling reasons for obedience to the norms of forbidden
marital unions supersede both his pain and that of the atfected couple. That is precisely
what is meant by submission to the halakhic system.

Castigating the halakhic community and its decisors as insensitive and unfeeling
because they have given a negative answer is unwarranted. When a decisor has investi-
gated all possible avenues to permit an agunah to be remarried and has concluded that it
cannot be done without sacrificing the ideals and values which the norms embody, he
reaches his conclusion with heavy heart and tearful eyes. That heavy heartedness and
tearfulness are caused precisely because the decisor knows and feels the pain and anguish
his decision will inevitably cause. There is no glee in the mind of the decisor when he
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reaches a decision that imposes any hardship of any kind on any individual. Nonetheless,
the values and ideals of the law — the community’s best understanding of God’s will —

g
sometimes make the imposition of such a hardship unavoidable.'™ .7°2° 12

Part VI

Postscript

It has been the purpose of this paper to deal with homosexuality as an halakhic issue.
That purpose has been completed. Nonetheless, I consider it critical to make a few
additional comments that are not technically part of an halakhic analysis, but are, in
my opinion, crucially important.

I asserted briefly from the outset'™ that the issue of homosexuality could not be
excluded from halakhic discourse by the claim that halakhah must stop at the bedroom
door. For a religious legal system, that claim is simply untenable. The United States legal
system, however, is not a religious legal system. It behooves us, therefore, to reflect briefly
on the practical consequences of the difference between a religious and a secular legal
system vis-a-vis the issue of homosexuality. Since these remarks constitute a postscript to
the essence of this paper, they are not intended to be an in-depth analysis, but rather
more in the category of D°P7D "wXA.

We have claimed that the classical explanations of why the Torah has chosen to attrib-
ute to homosexuality the attribute of 7210 remain defensible, at a minimum and arguably,
convincing and compelling to this day. Those reasons — disruptive to family structure and life,
unnatural, nonprocreative — justify the prohibition against homosexual behavior which the
halakhah mandates. The reasons are of legitimate concern to a religious legal system.

It is far harder to argue that those same reasons are of legitimate concern to a secu-
lar legal system. Indeed, one would be very hard pressed to defend that claim at all. If
“rights” is the primary category of significance in the United States legal system, rather
than “obligation,” the rights should be virtually unrestricted. They are legitimately
restricted by the state only if the unrestricted exercise of individual rights by members of
the society presents some kind of danger or threat to the legitimate interests of the state
itself or to its citizens.

I am unable to offer any cogent argument to demonstrate why the private sexual acts
of consenting adults should present any danger or threat to the legitimate interests of the
state itself or to its citizens, under common circumstances. Therefore, I can see no justifi-
cation for civil legislation proscribing such acts. The fact that those acts may be unnatural

"1 leave a final point for a footnote. The ideological commitment of the Conservative movement to
halakhah and its authority is, in large measure, independent of whether or not the constituency recog-
nizes that ideological commitment or acts on it. Therefore, it would be untenable to argue that since a
large percentage of the Movement does not take halakhah seriously, the Movement need not take
halakhah seriously. The Movement could not possibly justify anything as halakhically acceptable on the
grounds that halakhah does not matter to the constituents, nor could it reasonably declare that for a cer-
tain issue it suspends its commitment to halakhah. It follows, therefore, that if the homosexual commu-
nity seeks validation within Conservative Judaism, it must seek halakhic validation. Only that could vali-
date it authentically. Furthermore, if halakhic validation is found to be unwarranted or impossible, the
homosexual community cannot demand validation within Conservative Judaism extra-halakhically. Such
validation could come only at the cost of a gross violation of one of the very characteristics of the
Movement that impel the homosexual community to seek its validation in the first place.

"% Above, p. 614.
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and non-procreative in the sense we have defined'™ presents no danger to the state or to
its citizens,” and therefore, should not be the subject of civil legislation."™

There is no inconsistency whatsoever in making the halakhic claims made in this
paper, on the one hand, and asserting absolute opposition to any infringement of the
civil rights of homosexuals on the other. The halakhic tradition has every right to make
judgements about the acceptability of the private acts of consenting adults, the secular
American legal system does not; the halakhic tradition has every right to restrict from
leadership positions persons whose behavior implies an imprimatur of halakhic accept-
ability, the secular American legal system does not.

Neither the halakhic tradition not the American legal system can justify civil discrimina-
tion, violence or the threat of violence, official or unofficial prejudice against homosexuals.

Jews who are halakhically committed must tread a fine line between their very defen-
sible halakhic/religious conclusions and their legal and moral responsibilities within the
secular state. Treading that line is not always easy and usually requires considerably
explanatory effort. That careful treading is beautifully reflected in a resolution of the
Rabbinical Assembly, passed at the 1990 Convention:'”

WHEREAS Judaism affirms that the Divine image reflected in
every human being must always be cherished and affirmed, and

WHEREAS Jews have always been sensitive to the impact of official
and unofficial prejudice and discrimination, wherever directed, and

WHEREAS gay and lesbian Jews have experienced not only the
constant threats of physical violence and homophobic rejection, but
also the pains of anti-Semitism known to all Jews and additionally,
a sense of painful alienation from our own religious institutions, and

WHEREAS the extended families of gay and lesbian Jews are often
members of our congregations who live with concern for the safe-
ty, health and well-being of their children, and

WHEREAS the AIDS crisis has deeply exacerbated the anxiety and

™ Above, pp. 627-630.

B Of course, if all of the citizens of the state chose to engage exclusively in nonprocreative sex, that could

be understood to be a threat to the survival of the state itsell. As a practical matter, though, the issue
need not concern us.

" While I am not convinced, I admit that one might make a defensible argument that a homosexual family
structure presents a danger to the very fabric of the state and that it is therefore within the legitimate inter-
ests of the state to forbid the family structure which presents the danger. It the state adopted such a position,
it might refuse to recognize homosexual marriages as marriages and, therefore, refuse to such unions the
legal standing that accompanies being defined as a family. It could, however serve no compelling purpose to
the state to forbid consenting adults to engage in nonprocreative or unnatural intercourse — provided the
adults do not seek recognition of their union as having family status.

Similarly I recognize that one might make a defensible argument that the presence of homosexuals in
some clearly definable subgroups within society (o.g., the army, the police, the fircﬁghtcrs) might have conse-
quences that could pose a danger or threat to the state or to its citizens. But even in these cases, it is not the
unnaturalness or the nonprocreativity of the homosexual behavior that provides the state with its compelling
interest. Rightly or wrongly, those who make these claims assert that it is the social consequences of these
relationships on such matters as discipline and trust that validate the state’s interest in the behavior of the
homosexuals involved. The state has no legitimate interest in the behavior per se. Its interest is solely in the
threatening or dangerous consequences of the behavior to the state or its citizens. .57n9K.

™ PRA 52 (1990): 275.
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suffering of this community of Jews who need in their lives the
compassionate concern and support mandated by Jewish tradition,

THEREFORE BE IT RESOLVED that we, The Rabbinical Assembly,

while affirming our tradition’s prescription for heterosexuality,

1) Support full civil equality for gays and lesbians in our
national life, and

2) Deplore the violence against gays and lesbians in our
society, and

3) Reiterate that, as are all Jews, gay men and lesbians are wel-
come as members in our congregations, and

4) Call upon our synagogue and the arms of our movement to
increase our awareness, understanding and concern for our fellow
Jews who are gay and lesbian.

Epilogue

It has no doubt been noted that until the term AIDS appeared in the quotation of the res-
olution of the Rabbinical Assembly directly above, the term had not appeared in this entire
responsum. To many, that fact must seem strange. This Epilogue is devoted to a brief expla-
nation of this strange fact.

There are, indeed, many halakhic issues that must be addressed as a result of the AIDS
crisis. Those issues include some very difficult and complicated matters. Among others,
issues include 7777V of the bodies of victims of AIDS, the dilemma of privacy vs. disclosure,
what constitute appropriate actions for the protection of the unaffected vs. unwarranted
actions that reflect unjustified ostracism of those affected by AIDS. A paper on the halakhic
questions that have arisen as a result of the AIDS ecrisis is currently being written for the
consideration of the Law Committee.

The subject of this paper, however, was the questions of the halakhic status of homo-
sexual behavior and that question is not related to AIDS in any way, in my opinion. My
opinion is predicated on two premises, which, when spelled out, will clarify why AIDS
has not been mentioned.

I reject categorically that AIDS can be viewed as God’s punishment of homosexuals.
Were it possible to view it that way, AIDS would have to have been mentioned as a sup-
port for the prohibition against homosexuality, for surely God does not punish people for
behavior which is approved as halakhic.

This is not the place for a lengthy discourse on why I reject the premise that AIDS is
Divine punishment for homosexuality. A brief statement will suffice.

I see no evidence of God’s direct intervention as a punishment for such violations of
Jewish law. There is no indication either in the Torah or in Rabbinic literature that the vio-
lation of the prohibition against homosexuality is any more heinous than the violation of
any of the other prohibitions which are legally punishable in the same way as homosexu-
ality is. The list of such offenses'™ includes, inter alia, blasphemers, Sabbath desecraters
and those who curse their parents. Since there is no halakhic justification for singling out
homosexuals from the entire list of offenders who are technically liable for stoning and
since Sabbath desecrators (to pick one category) do not seem to be suffering from AIDS in

"™ M. Sanhedrin 7:4.
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any significant percentage to warrant the conclusion that God is using AIDS as a punish-
ment for those who are liable for stoning.”™ I reject categorically any such claim. Once
rejected, any reference to AIDS as support for the proscriptive precedent is not only unwar-
ranted, it is outrageous.

That, of course, leaves the other side of the possible equation, namely, that the
AIDS crisis constitutes some type of grounds for validating homosexuality halakhical-
ly. I reject that possibility with equal adamance. Those who suffer from AIDS have
legitimate halakhic claims toward the rest of the Jewish community. Those claims stem
from halakhic requirements for treatment of the sick and suffering and care for the
families of the sick and suffering. Victims of AIDS have legitimate halakhic claims that
stem from halakhic requirements concerning nni n°1%17. But none of the legitimate
halakhic claims of sufferers and victims of AIDS has anything to do with the question
this responsum addressed. The anguish, torment and cruelty that AIDS inflicts upon
those who suffer from it, upon their families, upon their communities, upon the entire
Jewish community have no bearing whatsoever on the halakhic question of the
halakhic status of the homosexual behavior itself. All suffering is a tragedy. Great suf-
fering is a great tragedy. But neither suffering nor tragedy, in and by themselves, con-
stitute grounds for the grant of a A7 to what is 770X,

7272 Hwax X1 1 Yy 7PN 127 yIRe Xow phR i1 e 11X o

X1 XPY 00 HY1 100 Kpv DY X KDY Man 02 mnw 1950
15,2172 IRWKRI 1997 1272 a0 1w

" What's more, even if one were willing to accept the claim that God does punish those who would be liable at
law for offenses for which they cannot now be punished by judicial procedures because we are no longer
entitled to try mws1 >33, AIDS is not the appropriate punishment. After all, the Gemara (Sanhedrin 37h)
which asserts that theological premise demands that the God-inflicted punishment be recognizable as
approximating the actual punishment for which the person would be liable. For 7%°po »2»n, the Gemara
posits 1NOTTT 771 IR 3377 11 9D W, paralleling the punishment of being thrown off a cliff onto rocks. AIDS
hardly qualifies to be viewed as a replacement for 72°po.

1% Berakhot 28h.
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