TOWARDS AN EGALITARIAN KETUBAH

Rabbi Ben Zion Bergman
NYNVY:

The traditional ketubah, which delineated the husband's obligations to support his
wife and to provide for her food, clothing and shelter, as well as her sexual needs, also
served to protect the wife from divorce at the capricious whim of the husband --- NOw
NNONINY PHYI NYP NNN--- (so that it not be easy to divorce her --- 37y ¥ MM et al) by
mandating payment to her, upon his death or upon divorce, of the amount stipulated
therein. The document reflected a time when women were especially vulnerable, since a
marriage could be dissolved at the initiative of the husband, with or without her consent,
and since their economic opportunities were limited, societal conditions made life difficult
for a single woman unprotected and unsupported by a husband --- 21150 Y1V 27PN 2V
9NN --- (it is better to be married than to live in spinsterhood--- 27y N7op MND).

The traditional ketubah therefore does not reflect, nor address the needs of present
reality. In Western countries, divorce can be initiated in the civil courts by either party,
and the Court will attempt to protect the interests of both parties. While still subject in
some ways, and to some degree, to discriminatory practices in the social and economic
spheres, economic opportunities are equally available today to women, and it is equally
possible for women to be both economically and socially independent, and even to attain
high positions, in the social and political arenas, as well as in the business world.

Additionally, and even most significantly, both as a result and as a motivation of
the change in the condition of women, our moral sense now also requires us to treat
women equally in all respects. They no longer play a subordinate role in the marital and
familial relationship, and the traditional language of the ketubah is, in some of its
phraseology, offensive in the way it portrays the wife's role. Indeed, embarrassment at the
language and terms of the traditional ketubah are such, that the ketubot now in the
market, when accompanied by a parallel document in English, the English document is
never a literal translation, but a paraphrase that often only remotely resembles the original.

Therefore, may we and/or can we create a ketubah that is egalitarian and more
accurately reflects present-day reality?

NAYN:

In response to the above, the attached is being presented as a possible text for an
egalitarian ketubah that would have the format and fulfill the essential requirements of the
traditional ketubah, as far as possible without doing violence to the egalitarian premise
which motivates it.

In contrast to a Get, which is strictly and rigidly delineated in all of the details of
text, formulation, language, and even spelling, the ketubah has, in different times and
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diverse places, manifested diversity in formulation, text, and even in the nature of the
issues covered. (See Mordecai Friedman, The Ketubah) 1 have appended the ketubah in
official use by the Chief Rabbinate and Religious Council of Jerusalem. It contains many
stipulations not found in the ketubot in general use in the rest of the world. Among those
unusual additions is a stipulation that, upon approval by the religious court, the groom
may marry an additional wife (a stipulation we would certainly not include); that he may
not leave Israel without his wife's consent; that any waiver of her rights under the ketubah
is ab initio a nullity, et al. This ketubah, therefore, is illustrative of the latitude and
freedom permissible in the formulation of the ketubah text, in order to provide for the
specific and individual needs of the parties, and in conformity with societal norms..

Despite the wide latitude and freedom which characterized the treatment of the
ketubah, there are essentially three elements in the traditional ketubah that are de rigeur.
They are:

1) The statement that it is a contract entered into in consideration of marriage;
2) The acceptance of obligations by the husband and wife towards each other;
3) The classification and disposition of property.

The first requirement is met by the husband saying 9N nwn NTI NUNRD Y2 »N
(become my wife in accordance with the laws of Moses and of Israel) and by her
reciprocal statement. Even though I do not feel justification to be necessary, her
statement, despite its non-traditional language, can be justified halachically on several
grounds: Any statement in the ketubah is not a statement that creates kiddushin.
Kiddushin takes place when the kinyan is made by the placing of the ring upon the bride's
finger with the proper formula and her acceptance of it. Even if the statements in the
ketubah were to effect kiddushin, placing her statement after the groom's statement, which
would be the operative statement that effects kiddushin, it can be regarded as merely an
appendage T WX NOyN WXV (that neither adds nor detracts). (This could, therefore,
also justify its use under the hupah.)) The criteria that governed the validity of the
kiddushin formula are specified in 173 »© ¥ Jax y»v, among them whether the formula
is understood by the parties and so understood locally. Additionally, it is the active
statement of the groom that is operative as evidenced in the Gemara's discussion of the
Baraita in Kiddushin 5b. The Torah's specification of the man as the active party in
the contracting of the marriage, is the basis for this as indicated in Kidushin 4b where it is
stated NPN D N2 NP I NINNT AN SVITP NN MHTTI N NPT XN XX NN (1 might
have thought that in a case where she gave him [the YWv'vDp qod ] it would be a valid
marriage, had the Torah not specified "he shall acquire" and not "she shall acquire".)
Therefore, by placing the bride's statement after the groom's, her additional statement does
not affect the kiddushin already effectuated by the groom's declaration and action.

The bride's use of the phrase YN Nwn N1 %9 wNpn has two elements that
require explication. One is the use of wTpn. The use of the term yPwyp for marriage
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implies exclusivity: wTpnd y7ox NY 1oNT (He has rendered her forbidden to others like
hekdesh) (Kiddushin 2b) Consequently, the Tosafot on the passage in Kiddushin 4b supra
(OnwTpY YT MT N77) takes issue with Rashi who defines the issue as the woman
saying Y2 wTpnn (in our version of Rashi) or »» wnpn nnx »n (as in Tosafot's version of
Rashi) because yWYDp is not applicable to a man, since he may have more than one wife
and does not become forbidden to other women. But considering that monogamy is
today's societal standard and we would therefore consider the ban of Rabbenu Gershom
still in operation in Jewish marriage, the use of ®> wTpn is certainly appropriate. The other
element is the use of YNIw" Nwn nT1d. That phrase was understood by the Rabbis as
implying Rabbinic law as well as Biblical law. When the Gemara asserts that wTpnT 5>
wTpn P17 NnyTN (Ketubot 3a,Gittin 33a et al), the Tosafot base the rabbis' jurisdiction
over marriages on the fact that the formula by which the marriage is contracted specifies
9NIW nNwn N1d  which implies the Rabbinic law as well as the Biblical law. Just as it
implies the Rabbinic law operative in the time of the Gemara, so it implies the Rabbinic
law operative in our time, which includes the DYv M17TDIN.

The second requirement of obligations vis-a-vis each party is stated in terms of
mutuality, since in today's world, the roles of men and women are not as rigidly and
separately defined as they were in the past. Even the classical halacha which enumerates
the obligation of the parties (See V7D »D 1yn JaN) allows the parties to stipulate to all
with the exception of NNWI ,NN1ND 1>y ,NTNY (1 Pyo) nor may she forego her right
to be ransomed by him should she be taken captive or waive his obligation to her to attend
to her funeral needs upon her death ('n ¢yv). But the ongoing obligations (with the
exception of N) that involve their daily living together can be determined by their mutual
agreement.

Regarding financial and property issues, we have left out any reference to 7mmn,
since, for the egalitarian it is a distasteful element, in addition to having no practical or
tangible reality. In regard to other financial issues, Jewish law has been preempted by the
civil law, which is not the same in all jurisdictions. We have therefore indicated that any
issues regarding property, both realty and personalty, would be determined by the law of
the state. This echoes the statement: ¥ %92 NNIINIIY NN N2 P NNIIND MAT INIYN
n» N (when she comes to collect her ketubah, we pay in accordance with the custom of
the country.)(x> 9y 1 »D 1tyN 1ar). Now, of course, NP THN 30N in that context does
not mean the civil law of the non-Jewish courts. However, it is reflective of the fact that
already by the time of the Shulchan Arukh, the amount specified in the ketubah (100 or
200 zuzim) no longer had any practical meaning and therefore local authorities and custom
made a determination of the amount due. It is equally true that today the monetary terms
of the ketubah have no tangible reality and it is the Civil Courts that make the
determination of spousal and child support, as well as the division of the marital assets.
Today, it is the practice of the Civil Courts that is n» 101 3. I draw your attention to
the attached Israeli ketubah which makes the same stipulation in regard to property. The
stipulation that D¥2¢1712 NNNIN NNIONN 93 MY P YXIW NPT (The disposition of the
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residence in Israel and inheritance shall be determined by the customary practice of
Jerusalem) is essentially saying that it is the municipal law of Jerusalem that will determine
the disposition of the residential property and other testamentary issues.

It should be added as a caveat that all of the above is certainly relevant in countries
such as the United States of America where the ketubah is a pro forma document without
legal force. It may not be the case in Israel or in other jurisdictions where the ketubah,
containing specific monetary stipulations expressed in terms of a modern currency, is
considered a legal prenuptial agreement. In those places, Y9y 718 to determine the degree
and nature of the specificity required.

CONCLUSION:

It is therefore permissible to amend the traditional ketubah to reflect more
accurately, the needs engendered by present social and economic conditions, and to
express our moral and ethical stance by egalitarian language, both in its stipulations and in
its phraseology. The attached is presented as fulfilling these objectives.



a3

} Vi CMAND WY T e

191030 NpYRY
(ronn vy ) "
nw e pmy Y pawa_X!23 3

S Q‘L.‘ﬁ 'S ap 1n Wkw r:r', a9y AxRd _&r\L VAN e yaun anhx nonn
[IEAY & Ay Bansl 2 MR AN PR YN0 K-
1387 252 2 ae Ay _Q‘<1 QAN _ :sh mb wm-

Saban ;\wnm TIPRY TP AYSR XMW KAPON KUME KXY IXWM Awn A2 and Y an
M posEY M3 1Po3b3m1 YRIEE 1IN PN PAYDT PRI 1M N3RS Y3 200K e
MBS Y9 oY vy Lo qa:_‘_'_’_‘_&‘_i‘_ N Y RIDAN LKLV P
Y ADYITT RIS KDY .ANKY MY ANM KT kADD ART2YY LXVAR B2 AIIKD DM YRR IO
1° KU NSOV LXT RAN2 537 03 XYM W WP N7 POWW NSO BV MA Avam

mm ot 2L oo ~mev p mn;U_L’ mt §es-
GHYM M BTAR TEVED MO W SOUMS WM h w9y obsbw wma man
Brn D TR MR 2K Y% mS MMD DR YTa ey eI wEy By
boy M Y% T TRYR (17 R (3WT N3 T N3 ORID_PYY MR MR uniw
XU R9Y 170 25U prmYa AN 122000 03 R QE" &> apem ,vhy My
OW (3w K9 Mo X5 2180 T 203 A3 X v2 mhY ANNK NOX BW v K TR ™
AAIAD 30 1 Mimenw mMe X9 MDY XYY MM 2R WET MW BR  TEshD YN
WOV THUS KN AT MR SN BKY 931N KIS ORI S K%Y Anwpn K%Y AN kY
LSAN3OM DMTMS BX D DX YA K XY wmn 13 PRO NI YW e

i o 93 v nons e B by mbap kT anawnd o PRM WM AYIAR 20T AN WK 1

/ » - +

"j 3~ PRI NP PAND PRI NPT HUIUR XY TIFH KD DN Y HTRT TP ORI 1 00
{}3 = PM3 XT RASND WY [ XEAY Y7 CIn MIpRD DYTY TN TIYD ISNOR) [HIWY
._\t*.- . :] .

ANE Wi B3 I3 MUDT THW XD RAZHORD RYT YOM RDASKY X¥9in BRI MR NN

usicl
\—

\-/,

SR AT 93 PRI MWINS KT KATND WY pIM 1N A7 k7300 aved e e

glv - xapnY TOST KM BHTY a3 AP DA JANT T KVIPY KT RAIND W K01 KN T KN
355 b9 93 AIPPR3 TYBN TN Y203 BN JaynY 19mn Y3 Sy b7t avadm nipnst NKMD YWIvn M
-~ LF RNIMD WS OV :nn:w b2 NR oOPYY TWRD M3 DWIALIR DAY O XM T3 BpRd AV
;\w ud LG™P1 11531 2V MIRY P23 W H3M A Y aanm mvam nrg 2 073 K
\\‘)“ 42571213 thds xS -
3 £ Wy wbrﬂ\\?m \? 2l mLu&n I 5&[} DRI
78 o, ] 'mg av nenKE) Sam b by 1 anR K B

A

___f.m ....... '2;"{? mmpn > TRMPY YTOA 39 AANER

S 9" /J/'- ) kC[!\\) I X 2e) ol ap T w0 a3 v wy
won 89 (nmh nnewa o) ‘
S oynz oM ARAD I T A0 [Cni_ o2 Q3 v -
/ et oY (3% nnova &W)

(228 /1020 2leen A :n;.i/ LAY /[ Y [e Soxenasa e iz —

Ny v ME ke D(’ LA a2 AT R AT

=S esmama PR “Ehan 12EY neEd ag . o






