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Questions:

What halakhic values and norms should be applied to the genetic modification of organisms,
whether plant or animal, particularly through the use of recombinant DNA? May Jewish
consumers receive medical, nutritional and commercial benefit from genetically modified

products? Must modifications to the human genome be limited in scope?

Response:
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What are humans, that You have been mindful of them, mortals, that You have taken note of them,
that You have made them little less than divine, and adorned them with glory and majesty; You have
made them master over Your handiwork, laying the world at their feet, sheep and oxen, all of them,
and wild beasts too; the birds of the heavens, the fish of the sea, whatever travels the paths of the
seas. O LORD, our Lord, how majestic is Your name throughout the earth! (Psalm 8: 5-10)"
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That you have made them little less than divine—This refers to Jacob, for it says (in Genesis
30:39), and since the goats mated by the rods.... Rabbi Hoshaya explains, “He would draw an
image, and just as he drew, so the seed formed in the water of their wombs, and so did
they give birth. This teaches that [Jacob] lacked only the ability to give them a soul.”
(Midrash Bereshit Rabbati, VaYetze, p.129)

1T have adapted this translation from the JPS Tanakh (1985), shifting from the singular “man” to the plural
and gender-neutral “humans,” etc. since that is clearly the verse’s intention. In general, I employ gender-
neutral language in my own writing, but maintain the gendered language found in direct quotations.



I. Introduction

Humans have influenced the evolution of plants and animals since our prehistory, often without
intention or awareness. For example, the evolution of fearsome wolves into friendly dogs may
have originated from the advantage conferred on canines with smaller jaws to access food from
human encampments.? People are frequently unaware of the impact of their activities on the
adaptation of other species. There is evidence of recent evolution of fish to favor thinner bodies,
the better to evade the nets of fishermen, and of elk to favor smaller racks of antlers, which are
less valued by human hunters.? By catching and killing specimens with particular traits, humans
may paradoxically exert evolutionary pressure that causes the diminution of those very desirable
qualities.

Of course farmers, herders and—since the work of mid-19* century monk-biologist Gregor
Mendel was rediscovered —scientists, have also successfully bred plants and animals to favor
certain qualities and avoid others. The domestication of eight plant species and four animal
species in the Neolithic era was essential for the expansion of civilization in the Fertile Crescent
and other regions. Charles Darwin opened his great work, On the Origin of Species with a
discussion of the impact of human selection (in contrast to natural selection) in a first chapter
entitled, “Variation under Domestication.” Yet for all of his remarkable prescience, Darwin did
not have knowledge of genetic theory, and he could not foresee the direct modifications recently
made possible by genetic engineering. He wrote, “Man...can neither originate varieties, nor

prevent their occurrence; he can preserve and accumulate such as do occur.”>

2 Adam Miklosi, Dog Behavior, Evolution and Cognition (Oxford: Oxford UP, 2007). Cited in Emily Anthes,
Frankenstein’s Cat: Cuddling Up to Biotech’s Brave New Beasts (NY: Scientific American/Farrar, Straus and
Giroux, 2013) 184. Raymond Coppinger has also proposed that “flight distance,” the tolerance animals have
for interaction with humans, would have played a role, with advantage conferred upon those wolves that
exhibited greater tolerance for human contact.

3 Anthes, 176, citing Chris T. Darimont, et al, “Human Predators Outpace Other Agents of Trait Change in
the Wild,” PNAS 106, no. 3 (2009), and Stephen Palumbi, “Humans as the World's Greatest Evolutionary
Force,” Science 293 (Sept. 7, 2001): 1786-90. Most unfortunately, we also are causing the evolution of bacteria
that are adapted to resist antibiotics, especially through the use of antibiotics to accelerate muscle growth
in animals raised for their meat. See Pamela Barmash’s responsum, “Veal Calves,” (approved by CJLS on
Dec. 12, 2007, by a vote of 9-5-7), esp. note 68.

4 Daniel Zohary and Maria Hopf, Domestication of Plants in the Old World, third edition (Oxford: University
Press, 2000).

5 Charles Darwin, The Origin of Species (NY: Signet Classics, 2003), p. 76. On the failure of Darwin to discover
the genetic mechanism of inheritance, see Brian Charlesworth and Deborah Charlesworth, “Darwin and
Genetics,” in Genetics (Nov. 2009, vol. 183, no.3, 757-766).
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Darwin considered his work to be compatible with religious faith, yet it was and remains
challenging to a traditional world-view that asserts not only the special creation of each species
of plant and animal, but also the stability of these species across time. These two foundations of
early monotheistic faith are grounded in the first two portions of the Torah, Bereshit and Noah,
and are implicit in the writings of great sages such as Ramban, when he writes in his commentary
to Leviticus 19:19:
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One who grafts together two species alters and undermines the work of creation. It is as if
he thinks that the Holy Blessed One did not complete the needs of His world, and he desires

to assist in His creation of the world by adding more creatures to it.

Ramban developed a doctrine of species preservation, nn pyp, which was expanded in Sefer
HaHinukh,* and has religious significance to this day. The divine origin of life on earth remains
an important if mysterious belief for many religious people, but faith in the immutable
permanence of species does not. Indeed, the Torah itself mentions Jacob's breeding technique for
producing hardy dark sheep and speckled goats in Genesis (30: 37-39).” Isaiah’s messianic
prediction of an end to carnivorous animal diets assumes dramatic changes in nature.® On a
practical level, the sages of Israel were familiar with techniques for grafting plants and
interbreeding animals in order to form hybrids, which though forbidden to Jews under the rubric

of kilayim, were nevertheless common in antiquity.

Belief in an unchanging natural world was problematic already in antiquity, and has become

1Y 7 MW 107,079 DIRN PRI PRI 5Y RIN T2 RN NIMIVAY 1319 YR NNY MXNN "IN .ANPN 1IN TINA 190 ©
931 PR oYY 1YY RY 13 HYI,PAN DPP RIN T2 INONW Im1Y 593 TIT 102 0PN P N IRV /1M WIR 17T DI Y
) AR N OIIT P AT 5Y NPT DTRD NN 01PN 12 RYD’ I3TA 5 RN I TYY 071 M0 NMIVAA D ,0RI2I0 N

121 .07 9P 1RO 1INRNA HIN IRIIV DA DRI 27P TYI DI 7¥AN 0NN TR TIRI 1Y RHW 0YIYA 117100 DIYP NIVHN

7 While this episode is generally read as a miracle narrative, some modern commentators have sought an
epigenetic explanation in which the amino acids in the fungi of the exposed bark could theoretically have
caused the development of brown coats in the sheep. See “Jacob and the Spotted Sheep: The Role of Prenatal
Nutrition on Epigenetics of Fur Color,” by Joshua Backon, a cardiologist and faculty member at the Hebrew
University Medical School, in The Jewish Bible Quarterly, Vol. 36, no. 4, 2008, pp.263-5.
http://jbg.jewishbible.org/assets/uploads/364/364 sheep.pdf, as well as Nahum M. Sarna’s comments in JPS
Torah Commentary: Genesis (1989), p.212. The late Midrash cited in our frontispiece claims that Jacob was
engaged in something akin to genetic engineering, intentionally modifying the qualities of his herd.

8 Isaiah 11:6-9 and 65:25 (cf. Hosea 2:20). Rabbi David Kimhi (France, 1160-1235) comments on Isa. 11:7 that
in the messianic era carnivorous species will “return” to the vegetarian ways that had purportedly been

their ori&inal Eractice on the ark, before thez devolved into wild creatures.
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untenable in the past two centuries.” While there remain religious practitioners of various faiths
who insist that the world and all of its current species were literally created according to the
timeline laid out in Genesis, Jews from across the spectrum have long since integrated the concept
of natural history into their religious world view.!* As we consider the halakhic implications of
the reengineering of plant and animal life, it will not be the preservation of a mythic stasis of all
creation that guides our inquiry. Rather, Jewish norms that mandate a ban on artificial
hybridization (n’xY3), the protection of human life (w91 mpa), and the prevention of animal
suffering (o»n bya 9yx), will form the fertile ground for our study of genetic engineering.

Darwin devoted an entire chapter of On the Origin of Species to hybridism, and in the past twenty
years biologists have increasingly seen natural hybridization as an important factor in
speciation.” Intentional hybridization by farmers and agricultural scientists is an essential
practice for the cultivation of fruits such as apples and grapes. Since the 1950s researchers have
used hybridization and backcrossing to create lines of wheat and other grains that have greater
disease resistance, thereby feeding the rapidly growing populations of developing countries.? In
a sense, they were merely continuing the process of improving crop yields that began in the
Neolithic era. Still, until recently it was not possible for humans directly to manipulate the

genome. New methods are yielding radically new results and eliciting urgent new questions.

Recent Developments in Genetic Engineering
Genetic engineering, which involves the direct modification of DNA, was first demonstrated in

1973 by Herbert Boyer, Paul Berg and Stanley Cohen (who coaxed bacteria to develop foreign

 Darwin’s theory of evolution was dependent, as he explicitly acknowledged (p.499), on the prior work of
geologists such as Charles Lyell in establishing the great antiquity of earth. Without this insight, there
would not have been sufficient time for the small mutations described by Darwin to yield the enormous
diversity of plant and animal life on earth. However, contemporary biologists have observed a much more
rapid pace of evolution, as discussed below.

0For an Orthodox approach, see Natan Slifkin, The Challenge of Creation: Judaism’s Encounter with Science,
Cosmology and Evolution (New York: Yashar Books, 2006). Arthur Green discusses the “sacred dimensions”
of evolution in the first chapter of Radical Judaism: Rethinking God and Creation (New Haven: Yale UP, 2010).
The most recent entry is by Alan L. Mittleman, Human Nature & Jewish Thought: Judaism’s Case for Why
Persons Matter (Library of Jewish Ideas, Princeton UP, 2015).

11 Peter R. Grant and B. Rosemary Grant, Forty Years of Evolution: Darwin’s Finches on Daphne Major Island
(Princeton: Princeton UP, 2014), p. 245.

12 T thank Pamela Barmash for directing my attention to the remarkable work of Nobel-prize winning
researcher Norman Borlaug and for sharing her general expertise in biblical, rabbinic and horticultural
matters. Borlaug is known as “the man who saved a billion lives.” See his entry in Wikipedia for

biograghical information as well as a descriEtion of his work.
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proteins), and the field has grown rapidly since then from manipulating the DNA of yeast and
bacteria to that of plants, fish, birds and mammals. By the 1980s researchers were capable of
inserting DNA from one species into the fertilized egg of a different species, producing new
specimens with hybrid characteristics, which are referred to as transgenic. Zebra fish have
received the DNA of coral and sea anemones to make them glow; salmon have been artificially
endowed with the DNA of deep sea eels (ocean pout) to make them grow year-round; and goats
have had snippets of human DNA inserted into their fertilized ova to cause them to produce
enzymes such as antithrombin and lysozyme for human benefit.’* The resulting recombinant
DNA includes sequences from both of the original organisms, even though they are of different
species that could not naturally reproduce together. The use of transgenic mice has become
commonplace in contemporary laboratories, with companies such as The Jackson Laboratory’s
[AX Mice making hundreds of variants—with targeted genes “knocked out,” activated, or

added —easily available to researchers.!*

Methods for blending the DNA of different species have become ever more sophisticated, from
the initial insertion of foreign DNA into a fertilized egg using a micro-syringe, to more recent
efforts that employ a “gene gun,” agrobacteria, or modified viruses to transfer DNA from one
organism to another. Hybrids have been created in laboratories between species (e.g. lions and
tigers) and even between genera (e.g. sheep and goats).”> An international industry known as
“pharming” has arisen to develop genetically modified organisms to grow medications and other

substances such as biofuels that are useful to humans.

Genetic engineering is a field of great promise in combating hunger and disease.!® Genetically

13 Antithrombin is an anticoagulant made by the human liver that prevents blood clots from forming;
lysozyme is an enzyme found abundantly in human breast milk that destroys harmful bacteria such as E.
coli, protecting the child from dysentery, and allowing the development of a stronger immune system. Both
products might be “pharmed” to produce medication for humans who have a deficiency of the requisite
enzyme. These experiments are discussed by Anthes in Frankenstein’s Cat.

4] thank Mark Berger for alerting me to this company and the implications of its products.

15 See Wikipedia entries on Genetic Engineering, Horizontal Gene Transfer, Agrobacterium, and Hybrids.
16 Genetically modified rice has, it is claimed, the potential to alleviate global hunger, malnutrition and
poverty. See Dermont, M. and Stein, A.J., “Global Value of GM Rice: A Review of Expected Agronomic and
Consumer Benefits” in New Biotechnology (2013). Still, there are unresolved controversies about the safety
and also the ethics of GM crops, since the GM products of agribusiness giants such as Monsanto are
displacing the unmodified crops of subsistence farmers, requiring them to purchase new seed annually

rather than simply reserving some of their traditionally grown crops for replanting. Organic farmers have
likewise taken legal action out of concern that their crops would become contaminated by GM pollen,

leadin§ Batent owners to sue farmers for unintentional coezright violation.
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modified crops, first introduced in 1994 with the FlavrSavr Tomato (approved, but then removed
from market), had by 2013 been planted on 420 million acres, including half the world’s soybeans
and a third of its corn.”” Many scientists believe that it will be impossible to feed the world’s
rapidly growing human population without genetically modified crops.'® Not only may such
crops reduce the need for herbicides, but some seeds such as Golden Rice are engineered to
include Vitamin A and thus to combat vitamin deficiencies that cause blindness in a half million
children each year. J.R. Simplot’s USDA-approved modified potato has been designed to produce
less acrylamide, a possible carcinogen, when fried.!* Some crops would be wiped out by fungus
or infestations without their genetic modification. However, concerns about the safety of some of
these products persist; for example, genetically modified corn may be grown using
neonicotinoids, a class of neurotoxic insecticides that activists have claimed to have played a role
in the recent collapse of honeybee populations, and may even disrupt nerve-cell activity in
mammals.? Scientific reviews have not, however, confirmed these claims.?! GM cotton crops often
integrate the insecticide Bt in every cell, which may be causing the selection for resistance in
“superbugs,” leading farmers to increase the use of pesticides. Attacks and defenses of GMOs on
health grounds are contentious and complex, defying simple conclusions. Regulations to alert

consumers to the use of genetically modified products (such as those already in place in Europe),

17 See the following USDA web site for data on the adoption of genetically engineered crops by American
farmers: http://www.ers.usda.gov/data-products/adoption-of-genetically-engineered-crops-in-the-us.aspx

18 | realize of course that many causes of hunger are of a political, economic and even cultural nature. If
crops cultivated to feed animals for meat production were replaced with vegetables intended for human
consumption, the farms of America alone could feed the world on a vegetarian diet. Still we cannot assume
that human appetites for meat, and also for financial profit, will be eliminated. Perhaps the development
of cultured (lab-grown) meat will address human appetites in a way that is more efficient, ethical and less
polluting in the future. This is the subject of my next halakhic study.

19 Andrew Pollack, “U.S.D.A. Approves Modified Potato,” New York Times, Nov. 7, 2014.

2 An article defending GMOs is found in Michael Specter, “Seeds of Doubt: An Activist’s Controversial
Crusade against Genetically Modified Crops,” in The New Yorker (August 28, 2014). For a critical response,
see “Rooted in Science,” letter to the editor by Eric Chivian published in response to “Seeds of Doubt,” The
New Yorker (September 15, 2014), and Ramon J. Seidler’s essay, “Pesticide Use on Genetically Engineered
Plants,” in EWG AgMag (September 2014).

2 See “Risks of Neonicotinoid Insecticides to Honeybees,” by Anne Fairbrother John Purdy, Troy
Anderson and Richard Fell in Environmental Toxicology and Chemistry, (Volume 33, Issue 4), pages 719—
731, April 2014. They conclude, “However, under field conditions and exposure levels, similar effects on
honeybee colonies have not been documented. It is not reasonable, therefore, to conclude that crop-applied
pesticides in general, or neonicotinoids in particular, are a major risk factor for honeybee colonies, given

the current aEEroved uses and beekeeEin§ Eractices.”
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and continued study of their ramifications for animal and human health are certainly warranted.?

Aside from the development of new foods, genetic engineering has become increasingly
significant in medical research and therapy. Long-term safety trials have already been completed
for certain genetically modified medications, some of which are indispensable to the
contemporary pharmacy. In 1978 the first synthetic human insulin was bioengineered using E.
coli, and in 1982, Eli Lilly and Company marketed the first commercial product of bioengineered
insulin under the brand name Humulin. In 2007 the company SemBioSys announced plans to
bioengineer insulin by introducing the human gene for insulin production into safflower plants,
thereby reducing the costs of creating this vital medication. The company went bankrupt in
2012,% but the majority of insulin produced today is made from biosynthetic processes using

bacteria and yeast to grow this important medical product.?

Cancer researchers have capitalized on the human immune system’s intolerance for certain
foreign DNA to stimulate auto-antibodies to inhibit the growth of cancer cells. For example,
NewLink Genetics has a product called HyperAcute that, according to its web site is,

...composed of human, tumor-specific cancer cell lines. These cells have been
modified to express alpha-gal, a carbohydrate to which humans have preexisting
immunity. These alpha-gal-modified cancer cells stimulate a rapid and powerful
immune response that trains the body’s natural defenses to seek out and destroy
similar cancer cells in the patient. The objective of HyperAcute™ immunotherapies
is to elicit an antitumor response by ‘educating’ the immune system to attack a
patient’s own cancer cells.?

Another anti-cancer gene therapy involves, “A plasmid DNA vaccine encoding the extracellular
domain of porcine endoglin [that] induces anti-tumor immune response against self-endoglin-
related angiogenesis in two liver cancer models.”? This is a method that modifies DNA from a
pig and introduces it to a tumor site within a human in order to induce an auto-immune response

from the host to attack the tumor.

2 A FAQ document by the World Health Organization includes links to detailed documents such as
Principles for the risk analysis of foods derived from modern biotechnology.

2 See “SemBioSys Bankruptcy,” blog posted on May 24, 2012 by Paul Christensen.

2 See this page from Iowa Public Television for a graphic illustration of the process, and this YouTube
instructional video.

2 See http://newlinkgenetics.com/. I thank Michael B. Weiss for informing me about this new technology
and generally about the state of the field.

% Article by Jiao JG, Li YN, Wang H, Liu Q, Cao JX, Bai RZ, Huang FY, in Dig Liver Dis. 2006 Aug;

38(8):578-87. EBub 2006 Jun 13, accessed via PubMed on ]ulz 16, 2014.
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Yet another promising field is immunoprophylaxis by gene transfer (IGT), a form of genetic
engineering that seeks to re-engineer human DNA for permanent resistance to a broad spectrum
of viruses.” A detailed analysis of the science involved in these projects is well beyond the scope
of this paper (and this rabbi’s understanding), but the significance of genetic engineering is

manifest, as is the need to consider the ethical and religious implications of this rapidly growing
tield.

Our focus in this responsum is primarily on the field of transgenics, which impinges on
established halakhic concerns. We note, however, that genetic engineering has begun to focus on
“cisgenic” products, which artificially blend materials from different members of the same
species, and thereby evade government regulation,?® and to our concerns, the Jewish prohibition
on blending species (kilayim). We will not focus on the fascinating field of synthetic biology, which
involves engineering organisms from synthetic sources (even creating DNA from nucleotides
other than the four found in nature). These forms of genetic engineering raise issues of human
safety and animal welfare, and perhaps other halakhic issues as well, but they do not trigger the
same religious concerns with the blending of species that are found in transgenic organisms, and

will need to be considered separately.?

While the methods employed by contemporary biotech researchers are stunning to consider, in
many ways they are employing mechanisms already evident in nature. Horizontal Gene Transfer
(HGT) has been studied since the 1950s. Recent research indicates that HGT occurs naturally not
only among bacteria and viruses, but has also played an important role in the development of
animals, including primates. Alastair Crisp and Chiara Boschetti and their collaborators recently
demonstrated that as many as 145 genes (from among 20,000 in the human genome) have been

picked up from other species.*®

27 See ”Protection without a Vaccine” by Carl Zimmer, published in The New York Times, March 9, 2015.
Also, “Vector-Mediated Antibody Gene Transfer for Infectious Diseases” by Bruce C. Schnepp and
Philip R. Johnson in Gene Therapy for HIV and Chronic Infections, Volume 848 of the series Advances in
Experimental Medicine and Biology, pp 149-167, published Feb 12, 2015).

28 “Genetically Engineered Crops that Fly Under the US Regulatory Radar,” by Alex Camecho, Allen Van
Deynze, Cecilia Chi-Ham, and Alan B. Bennett in Nature Biotechnology (Nov. 2014) Vol. 32, No. 11, pp.1087-
1091. See also Andrew Pollack, “By ‘Editing” Plant Genes, Companies Avoid Regulation” New York Times,
January 1, 2015.

2 But see Regenesis: How Synthetic Biology will Reinvent Nature and Ourselves, by George Church and Ed Regis
(New York: Basic Books, 2014). Among their more radical notions is the development of a “posthuman”
species, dubbed Homo evolutis: “It seems likely that legal, moral and ethical concerns will loom larger and

sooner due more to selection than to speciation—and due more to mixing of species than to isolating one
species from another.” p.248.

30 See ”ExEression of multiEIe horizontallz acSuired genes is a hallmark of both vertebrate and invertebrate
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Blending the DNA of different organisms can produce scientific, medical and financial benefits
to academic researchers and for-profit businesses, which increasingly work in concert.>® Humans
are profiting (in both senses) from many of these new products, and genetic engineering is
already being used to combat cancer and other diseases. Yet as the “code of life” gets
reprogrammed, and the genomes of different organisms are artificially combined, difficult issues
arise regarding intellectual property, ethical limits of experimentation, and the long-term
consequences of these scientific interventions. Independent organizations such as the Union of
Concerned Scientists have expressed caution about harmful side effects of genetically modified
crops, such as the evolution of “super-weeds” that incorporate the herbicide resistance intended
for GM rice or corn.?? In the United States, the National Institutes of Health established a National
Human Genome Research Institute in 1990 with a program called ELSI (Ethical, Legal, and Social
Implications), “to foster basic and applied research on the ethical, legal and social implications of
genetic and genomic research for individuals, families and communities.”* What is missing is a

systematic and sustained discourse among religious people regarding genetic engineering.

Overview of Halakhic Concerns

Even as scientists and businesses around the world rapidly transform the genetic structures of
plants and animals, religious thinkers have been relatively slow to engage in these profound
matters, whether in support, in criticism, or simply from curiosity about the implications for
established theological and moral principles. However, we are not at the starting position. In
recent decades several of our scholars from the Committee on Jewish Law and Standards (CJLS),
together with rabbis from other circles, have initiated inquiry into the halakhic ramifications of
genetic engineering. In 1980 Rabbi Seymour Siegel z”1, who was then chair of the CJLS, published
an article entitled, “Science and Ethics: A Creative Partnership.”3* He called for a, “creative

genomes,” by Alastair Crisp, Chiara Boschetti, Malcolm Perry, Alan Tunnacliffe and Gos Micklem,
published in Genome Biology 2015, 16:50, available at: http://genomebiology.com/2015/16/1/50, and also a
popular review, “Genetically modified people,” in The Economist, published Mar. 14, 2015, and available at
http://www.economist.com/node/21646197/print. I thank CJLS secretary and JTS rabbinical student Philip
Gibbs for directing me to this material.

31 See Genes, Cells and Brains: The Promethean Promise of the New Biology by Hilary Rose and Steven Rose
(Verso, 2014), esp. Ch.1, “From Little Genetics to Big Genomics.”

32 See http://www.ucsusa.org/food and agriculture/our-failing-food-system/genetic-engineering/

3 http://www.genome.gov/elsi/. In its 2011 strategic plan, published in Nature (Vol. 470, 10 Feb. 2011), p.210,
box 5, NHGRI identified “broader social implications” as including “the implications of increasing genomic
knowledge for conceptualizing health and disease; for understanding identity at the individual and group
levels, including race and ethnicity; for gaining insights about human origins; and for considering genetic
determinism, free will and individual responsibility.”

34 Sezmour Siesel, “Science and Ethics: A Creative PartnershiE,” in Conservative Judaism 33:4 (1980) 56-60.
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partnership between the scientific community and those who express the values of our society,”
and expressed confidence that even revolutionary advances in DNA research could be compatible
with monotheistic ethics since nature itself is not deemed divine, and, “illness, disability and

disease are, in a sense, challenges which God puts to man.”

The CJLS subsequently approved two responsa that considered the kashrut implications of
genetically modified organisms. In 1994 Rabbi Kassel Abelson (who was then the CJLS chair)
found that microbial enzymes that were isolated from an animal source, or genetically
engineered, should be considered kosher.®> Rabbi Avram Reisner followed this in 1997 with an
extensive study of kashrut and other halakhic issues raised by genetic engineering, concluding
that, “the kashrut laws of prohibited admixtures do not apply to the microscopic manipulation
of genetic materials.” Although there have been significant biotechnology developments in the
subsequent years, and his focus was primarily on matters of kashrut, Rabbi Reisner also discussed

broader questions that will be integral to our investigation.

In addition to questions of kashrut, what are the relevant halakhic concerns? The following list is
not exhaustive or conclusive; we shall return to the most salient halakhic concerns below. A
formidable amount of animal suffering is engendered by these experiments, and many sterile and
severely deformed animals are being created for uncertain human benefit. Judaism prohibits the

infliction of needless animal suffering, n»n *ya 9yx.%” The introduction of genetically modified

% Kassel Abelson, “The Kashrut of Microbial Enzymes,” approved by the CJLS on Dec. 14, 1994 (16-0-3).
Below we will also mention the work of Isaac Klein on the kashrut of rennet and of gelatin that are derived

from animal sources, and then chemically transformed.

36 Avram Israel Reisner, “Curiouser and Curiouser: The Kashrut of Genetically Engineered Foodstuffs,”
approved by the CJLS on Dec. 10, 1997 (16-0-0). See discussion in Section IV below.

%7 See esp. MT Shabbat 21:9, Rozeah 13:13; Tur OH 305, and HM 272; SA HM 272:9. The question of what
amount of expected human benefit may justify what extent of animal suffering resists any formulaic
response. Some animal rights advocates, following in the footsteps of Peter Singer’s Animal Liberation (New
York Review of Books, 1975), claim that no amount of human benefit may justify any imposition of animal
suffering. At the other extreme are those who hold that any human benefit, even in the development of
cosmetics, can justify any level of animal suffering, based on dominion theology. The halakhic principle of
DN *HYa IY¥ indicates a middle ground; humans are entitled to use the labor and the bodies of animals, but
must avoid causing them needless suffering. Many rules of the Torah reinforce the importance of
compassionate behavior toward other animals. See the CJLS responsum of Elliot Dorff and Joel Roth,
“Shackling and Hoisting,” (approved by CJLS on Sept. 20, 2000, by a vote of 21-0-0); the previously cited
responsum, “Veal Calves” by Pamela Barmash; Zvi Kaplan's article, “Animals, Cruelty to” in the
Encyclopedia Judaica, 2" edition (Macmillan, 2006), Vol. 2, 165-166; and Joshua Cahan'’s, “Tza’ar Ba’alei Hayim

in the Marketglace of Values,” in Conservative Judaism 65:4 (Summer 2014) PP 30-48.
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species could undermine the survival of extant species, although minor modifications could also
allow current species to survive in changing environmental conditions. As we have seen, scholars
such as Ramban hold humans responsible for nn Dvp, species preservation. While early fears
about the creation of transgenic diseases that could cause human pandemics have not been
realized, there remains the possibility that new transgenic viruses or antibiotic-resistant bacteria
could be created through these processes, with dire consequences. The Torah commands Israel,
“be very watchful of yourselves,” n3nwa’ T8n onanwn, and this verse has been interpreted to

convey special responsibility for preserving one’s life from danger.*

The genetic modification of organisms raises thorny issues of identity. When the human genome
is blended with the DNA of other species, what are the religious implications? The concept of
DY¥1 R12), humanity’s creation in the divine image, is a cornerstone of Jewish belief; a doctrine of
human exceptionalism is inherent in the ban on murder and the special responsibility to protect
human life (though even the ancient sages were familiar with other species that resembled
humans in one way or another).# Over the entire enterprise hangs the specter of eugenics, the
quest to fashion an ever more perfect human species and to eliminate undesirable specimens,

which was used to justify enormous evil in the past century.

While the new “consumer eugenics” is voluntary and does not involve killing people, there is a
growing ability to screen fertilized eggs prior to implantation for various qualities, and also to
“enhance” human abilities, both physical and intellectual. These issues were studied in Rabbi
Mark Popovsky’s 2008 responsum on preimplantation genetic diagnosis.*' Rabbi David Golinkin

addressed several of these concerns in a brief responsum, concluding that, “Jewish law supports

% See, for example, “Gene Flow from Genetically Modified Rice to its Wild Relatives: Assessing Potential
Ecological Consequences,” by Bao-Rong Lu and Chao Yang in Biotechnology Advances (Nov.-Dec 2009) Vol.
27(6) 1083-1091. As the authors write, “Pollen-mediated gene flow is the major pathway for transgene
escape from GM rice to its wild relatives.” Other studies report that insect-mediated gene transfer may be
an even larger vector for contamination of non-GM crops. These authors raise many questions, including,
“fitness changes brought to wild relatives by the transgenes.” It would seem that similar questions are
relevant to the modification of animal DNA, as for example, in the case of the Aquabounty transgenic
salmon. See http://aquabounty.com/.

2" 2% moahaa ¥
4 See discussion of the “siren” below. Mishnah Kilayim 8:5 mentions n7wn 178, “men of the field,” human-
like primates mentioned in M. Kilayim 8:5 (according to the comments of Hanokh Albeck there, DTR=]1R),
that Rabbi Yosi considered to be human enough to convey ritual impurity. In his Mishnah commentary,
Rambam derides this as a creation of fable-tellers. I thank Joshua Heller for drawing this text to my
attention.
4 Mark Popovsky, “Choosing our Children’s Genes: The Use of Preimplantation Genetic Diagnosis,”

aEEroved bz CJLS in 2008 (10-2-4).
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gene therapy that seeks to eliminate serious or fatal genetic diseases,” but arguing that gene
therapies employed for enhancement or eugenic purposes should be banned for ethical and
theological reasons.®? A new volume, Jews and Genes: The Genetic Future in Contemporary Jewish
Thought, edited by Rabbi Elliot Dorff and Laurie Zoloth (JPS, 2015) includes 22 chapters by
leading scholars, with an entire section dedicated to genetic engineering. We will refer to several

of these essays below.

Genetic engineering raises questions about what is meant by terms such as illness and health, and
what forms of intervention may be justified as medically necessary.® Positive halakhic values are
also at play in this discourse, since genetic engineering holds the promise of improving human
nutrition and general health, and we are obligated to feed the hungry,* heal the ill,*> and to
preserve human health.* Before we can turn to such broad mandates, we begin with the most
direct halakhic concern, which is the Torah’s prohibition on D&%, the breeding of different
species of plants and animals together.

IL. Kilayim: The Ban on Interspecies Breeding

Biblical Texts

Chapter 19 of Leviticus begins with the statement that all of Israel should become holy, “for I the

4 Rabbi David Golinkin, Responsa in a Moment, Even HaEzer 2:7, “Does Jewish law permit genetic

engineering on human beings?” This collection was published on 13 Sivan 5760 (June 16, 2000). It is

noteworthy that Golinkin treats ethical and theological concerns as separate from “Jewish law,” which he
feels may nevertheless respond with a ban based on these external concerns.
# An outstanding essay on this subject was written by Ronald M. Green, “Curing Disease and Enhancing

’

Traits: A Philosophical (and Jewish) Perspective,” in Jews and Genes: The Genetic Future in Contemporary
Jewish Thought, ed. Elliot N. Dorff and Laurie Zoloth (U of Nebraska Press/ JPS, 2015), pp.257-273. On his
first page he provides Charles M. Culver’s precise definition of what is meant by “disease,” (though they
prefer the somewhat archaic term “malady”): A person has a malady if and only if he has a condition, other than
his rational beliefs and desires, such that he is suffering, or is at increased risk of suffering, a harm or an evil —namely
death, pain (physical or psychological), disability, loss of freedom or loss of pleasure —and there is no sustaining cause
that is distinct from the person. Green provides an extended analysis of this definition and its utility in
determining whether a proposed gene therapy should be considered to be for purposes of medicine or
enhancement.

AMYIRY APT O DR LTI D 0N JUR 1MONN T 219D PINN 110 .17 190 APTY MAYN YT NIV PIY N 4

R INNDY MIRSTY MW Y MINIY NTNYY R 2P I5Y 1770 DO MINY NV ARG DDIN NP2 MIYN IPYT NIV NV 4
.DONT 91 T INXY PN DRI NIWVA 177 PIT RID WO Mpra Y951

D712 19 PPWYI 7291 DNHYY IR 1AM HI 1PNY 12D HY DY DR ,ARIIN A HY XY PMIND 3 PI9 MYT MIYN D"ann 4

IRV [N DR NPTHY NIW? 199 PANY YT PIM DOHW 1913 RW 125 HY DY ROR ,N2I10 TIT 1 PR 19IXY 1PONYI INIRD Py
AR PIRN TNR IR NYINY 2PT RIN MININ HINWYWN PV TVAR
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Lord your God am Holy.”# Following the chapter’s climactic verse 18, “love your neighbor as
yourself,” the foundation of Jewish interpersonal ethics, the Torah turns in v.19 to an apparently
different concern, the mingling of species:*
SPRY NZYY KD OYY DIRYD T DIRDD YAN-RY TTY DRI Y2IN-KD INHRNI 1IHYN "Npn-ny
You shall heed my statutes: you shall not let your cattle mate with a different kind; you
shall not sow your field with two kinds of seed; and clothing made of two kinds of yarn you

shall not put on yourself.*

These laws banning the interbreeding of different species of animals and plants, and even of
wearing mingled garments, are perplexing, as is their dramatic location in Leviticus 19 under the
headline, “you shall keep my statutes.” The laws are restated in Chapter 22 of Deuteronomy, vs.9-
11:

IDN-IY YIND-R? () :0720 NRIAM YN TR YD NRZND YTPR-1Q DRI 7973 YIUN-K? (0)

YT DONY NN NVYY WA K (X)) T
9. You shall not sow your vineyard with a second kind of seed [else the fullness from the
seed you have sown, and the yield of the vineyard, may not be used]. 10. You shall not plow

with an ox and ass together. 11. You shall not wear cloth combining wool and linen.

Each of the three regulations is modified by Deuteronomy. The prohibition of mixing seeds is
extended (or perhaps limited) to the vineyard, and the produce of such forbidden mingling is
itself forbidden; the unfamiliar term “shatnez” is explained as (or perhaps limited to) a blend of
wool and linen; and, most surprisingly, the ban on breeding different species is transformed into

a ban on hitching an ox and an ass to a single plow.

Ramban harmonizes Deuteronomy’s ban on hitching the ox and ass together with Leviticus’s
prohibition of cross breeding by saying that farmers tend to house their plow team together in a

4 Israel Knoll argues in The Sanctuary of Silence (Fortress, 1995; Eisenbrauns, 2007), that the Holiness Source
(HS or H) differs from the Priestly Source (PS or P) in extending the mandate to practice holiness beyond
the realm of the priesthood and the sanctuary to extend to all of Israel. See esp. Chapter 4.

4 While verse 19 appears to be a complete non sequitur from v.18, attention to the juxtaposition may clarify
the meaning of 702, as yourself. Leviticus may be teaching that humans have a special responsibility towards
members of their own species, and a related responsibility to preserve the distinction between other species
of animals and plants.

4 Translations of this and the following text from Deut. 22 are from Jacob Milgrom, The Anchor Bible,
Leviticus 17-22: A New Translation with Introduction and Commentary (New Haven: Yale UP, 2000) 1657.

Remaininﬁ translations are mine unless otherwise indicated.
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single barn, which could lead to interspecies intercourse.®® Modern Bible scholars, however, are
not impelled to harmonize the texts. Jacob Milgrom explains the disparity between the two
presentations as a conflict between the interests and contexts of the holiness source (H) and the
Deuteronomist (D).5! Perhaps, he speculates, in the interim between the composition of H and D,
the use of mules had been introduced to the region, causing the modification of the law to allow
for the use of these hybrids.*? It is also possible (if far-fetched), as Michael Fishbane has surmised,
that Deuteronomy’s reference to “plowing” is a biblical-era euphemism for sexual intercourse, as
found in the book of Judges, where Samson charges, 'n7n DnrR¥N XY M2Y2 DRYIN RN, “If you had
not plowed with my heifer [that is, his wife], you would not have found out my riddle” (Judges 14:18).5
If so, then both traditional and modern scholars may find no practical difference between

Leviticus and Deuteronomy, both of which prohibit interspecies breeding.>

Rabbinic Understandings of Kilayim: Grafting Plants

Leviticus instructs the Israelite not to “sow mixed seeds” in the field, but leaves uncertain what
precisely is the problem. Rabbinic interpreters have argued that when different species of plants
draw moisture from the same soil they may interfere with each other, and perhaps also cross-
pollinate. This, of course, could happen even if different crops were planted in distinct rows or
even fields. In the Mishnah, the sages dutifully prohibit blending crops in the field, but then focus
on a more direct form of “mingling” known in the ancient world, 2°>nn, the grafting of one

plant’s stem onto the rootstock of another plant, which is also known as 1280 "R%.

Grafting is prevalent in contemporary gardening and agriculture, and it also occurs naturally

when the branches of two trees grow together. Gardening author Ken Druse explains the process:

The branches squeeze tighter as they grow, until the cambium layers of both are
exposed at the contact point. If the branches remain in place, the cells will knit
together and may merge into a single limb. The horticultural process starts with a

section of stem, called a scion that is surgically attached to a growing plant, called

112270 Y IRIN NNR NI ITHX RIANY INATR TP 93 TITY 291 ,79N0N21 M2 VITNY NORI... (02) 02 pIa RIPN 17an 50
51 Milgrom, Leviticus 17-22, p.1658.
52 Midrash Sifra prohibits the cross-breeding not only of “pure” species but also of “impure” species such
as the horse and the donkey. This, Milgrom notes, is in contrast to the Qumran sect, which in a
reconstructed text of MMT (nn »wyn nx¥pn) B 75-82, limits the prohibition to “pure” species.
53 Michael Fishbane, Biblical Interpretation in Ancient Israel (Clarendon Press, 1985) 59, n.38, cited in Milgrom,
Leviticus 17-22, p. 1658f.
5+ Nevertheless, rabbinic sources prohibit the hitching of different animal types to one yoke (See M. Kilayim
8:2-6).
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the understock or the rootstalk.>

Druse adds that grafting conveys many advantages, from speeding the process of producing
salable fruits to the imparting of disease resistance or winter hardiness from the understock to
the scion. Nearly every apple eaten today comes from a grafted tree and, as he explains, it is even
possible to graft a different variety of apple onto each branch of a single tree. Likewise, nearly all

grapes produced for winemaking are the result of cuttings, grafting or layering.>

Ancient grafting techniques were presumably distinct from some of today’s methods, but the
basic principles were similar. Tractate Kilayim discusses (and prohibits) grafting in chapter one,
Mishnah 7 and 8 (Soncino translation):

212K P NN DTN 1PN P RDY P 1DIR RDY P 7 1R 1R PRYIAN PR T NIVN
7. 1t is not permitted to graft from one tree to another, or from one herb to another, or from

a tree to a herb, or from a herb to a tree. R. Judah permits it from an herb to a tree.

77 RINY 7191 N12Y ATP 223 YY 01D PPN PR ANPY YV JTO PN MpI PYON PR .1 Mwn
MYVIARD PNY 123 YV ANNT PAMND PR 1PN RDW IXND PNY MIRN HY 1IN PPON PR 182
ININYA RANY TPNYNN PNY NYST YIT PINI PR 7772 19K RINY 791 19INY 1PN NPt RNNY

P2 P RINY 9N
8. It is not permitted to plant herbs in a trunk of a sycamore. It is not permitted to graft
rue on white cassia, since that is [grafting] an herb on a tree. It is forbidden to plant a
young fig-shoot in a cistus shrub for the purpose of providing shade for the latter, or to
insert a vine-shoot into a melon in order that the latter might contribute its moisture to the
former, since that is [grafting] a tree on an herb. It is prohibited to place gourd seed into
the juice of a mallow for the purpose of preserving the former, since that constitutes
[grafting] an herb on a [heterogeneous] herb.

There is no Babylonian Talmud to Tractate Kilayim (though as we will see, this subject is
discussed in B. Kiddushin 39a). The Yerushalmi discusses grafting as follows:

1230 10 1RV PR YIRND PY 123 HY HIRN PY R DIRN PY 121 HY PI0 PY PN PRY PN
MY MPPNY DPIN DIVN RN YY 1T RINI DW1A TYY 7 111 3 17310010 "Mpn NR 1Y Tindn

5% Ken Druse, Making More Plants: The Science, Art and Joy of Propagation (New York: Clarkson Potter
Publishers, 2000) 173.
% See http://en.wikipedia.org/wiki/Propagation of grapevines.
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NNYN MNP MPPNY DPIN DIVA RN YN 12T RPN 127 DY 'DY I NYRIN DTRY NOR INYN

57.M1% NIRN 1) YY 1INV NPRN 2172777 NOR
How do we know that one may not graft a barren tree onto a fruit tree, nor a fruit tree onto
a fruit tree of a different species? Because it [the Torah] states: Guard my statues. R” Yonah
[quotes] R” ‘Lazar in the name of Kahana: It is in accord with R. ‘Lazar’s saying— “the
statutes—are those that I have established in My world.” Henceforth it is forbidden [to
blend species] since Adam the First. R” Yosi in the name of Rabbi Hila [says], all agree that
[the prohibition derives from the word] “statutes” that I have established in my world.
Henceforth it is forbidden to graft a black fig [tree] onto a white fig [tree].5

The Yerushalmi here is quite prohibitive, banning not only the mingling of different fruits but
even the grafting of varieties of the same fruit, e.g. dark and light figs. The parallel text in Midrash
Sifra, Kedoshim 2:17, does not include Rabbi Hila’s extension of the ban to grafting varieties of

the same fruit, but offers an unqualified ban on grafting in general:

723 HY SRN PY RYY P70 PY 223 HY YIRN pY RS HIRN PY 123 HY PI0 PY DN PRY 1IN (1)

JNVN TMPIN DR MY TIndn Yarn yy
What is the source for prohibiting the grafting of a barren tree upon a fruit-bearing tree,
or a fruit bearing tree upon a barren tree or a fruit bearing tree upon a fruit bearing tree?

This is taught by the verse, “quard My statutes.”

The sages are apparently not concerned with the grafting of a non-fruiting tree upon another non-
fruiting tree, and indeed, Rambam limits the ban of o1 '8%3, horticultural blending, to edible
fruits and vegetables, explicitly permitting such mixed-sowing for medicinal purposes:

10 102 RXPVIY DN DAY HaR ,DTR YIRNY PIRIN DYIN ROR DYIT IRYI DIWN TIOR PR
5.00991 'R DIVN 1N PR N2 R AIRIGID ROR PIRT JPRY PIpIvD

R/ R 0 13 9T R P19 DIRYI NI0N (7IXN) MOV TIindn ¥
5% The line of tradition here is rather confusing, and I thank Richard Kalmin of JTS for clarifying it for me.
The amoraim R’ Yonah and R’ Lazar are here citing a Babylonian amora named Kahana (who was not
ordained), who in turn cites the tanna, R" Lazar. R’ Yossi cites Rabbi Hila to say that this statement was
shared by all of the tannaim. Still, the two versions of the expression diverge after 1708 nnyn, making it seem
that the tannaitic statement was limited to the first three words. That might explain why the Bavli cites this
tradition in the name of Shmuel —he was expanding upon the three-word tannaitic statement that was
“said by everyone.” The opening question is also somewhat ambiguous; its three clauses could be read
sequentially, or the third phrase could modify the second. I accept Jeremy Kalmanofsky’s preference for
the latter reading.
T 03%0 ,R 979 ORYI MDY n"am ¥
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The prohibition on mixed seeds is limited to species fit for human consumption, but bitter
grasses and such from roots which are not fit except for [eating, but only for] medicine, and
similar [plants] are not included in the ban on mixed seeds.

Rambam’s limitation of the ban to human edibles draws the objection of his commentators,
starting with Rabbi Yosef Karo in Kesef Mishneh. He is “surprised” by Rambam’s claim in light
of the Mishnah and Yerushalmi’s broader statements that would ban any mingling of crops, even
for animal fodder, and in turn limits Rambam’s permission to blended bitter grasses that have no
nutritional value for either people or domesticated animals.®® Nevertheless, Rabbi Karo reiterates

Rambam’s ruling nearly word for word in his Shulhan Arukh.®!

While halakhic sources ban the sowing of seeds in the field and the grafting of trees, it is only the
action, not the product, which is banned. Rambam states this clearly in Halakhah 7:

197981 N9IRA PININ YR N NPIY RINY 9 HY R TIRYI NNIYIR 293997 191 DIRYI DIYIT YIID
PINDY DORYI 25NNY {DIRN 1N NN YOYY IMINT ,TAV NPT ROR ORI RHY (YIN 12Yw MY
LDORDI YINY PN YN

Although a person who sows mixed seeds, and also one who grafts mixed species of trees is
to be lashed, nevertheless their [fruits] are permitted for consumption, even for the very
person who transgressed and sowed them, for the only prohibition is in their sowing. And
it is permitted to plant a shoot [i.e. a cutting] from the grafted tree and to sow from the seed

of a plant that was cross-sown.

Rabbi Karo accedes to this ruling in Beit Yosef YD 295:7, citing the Rosh and the Yerushalmi itself
to permit use of the produce of grafting both for consumption and for replanting.®> Grafting trees
is considered to be biblically banned, but enjoying their produce is permitted. The one exception,
based on the verse in Deuteronomy and formulated as a unique prohibition by the rabbis, is "R

D727 a ban on enjoying the fruit of grafted vines, even outside Israel.®

It is not evident why the rabbinic sages were so lenient in permitting benefit (nX1n) from the

produce of forbidden hybrids. After all, the sages forbade benefit from hametz owned by a Jew on

DR 7AR) T2 AT IOR NP IXITY 927 Y9 ROR DIR HIRN 11937 VPRI RPIT IRDT "1 195 .R 779 DRYI MaYn Nwn qod 60
01 1227 TRYY Y7 AT PTY NIWIHT ROD PITTI 7192 DN DAVYN ROR DI15WY 11937 111911 ®YY 1nna HIRNY nrpa nxn
JPNT 2 DIRYI WML MNHWITI INRY

LDTR 9IRNY PIRIN DY ROR DIPIT IRDI DIVN DR PR .IXT 1290 1PN ORI DY ORYI MaYn nYT NI PIY N ol
.DPATORYI DIWN 1NA PR LIND RXIT ARIGID ROR DRI DIRY DMIPYR 0,002 RRI DMIND D2aWY Yar

W"RIM D”ANTN IN3 13 .INR DIPHA PVI 23100 10 QI NPPY IMINI .D”HY NORY AT T MR DX (270 AYT 171 O 13 62
1311 5093 19 MYYPY IRYI HRIW? PRY 29 Y R DDA 721 HY TR 1377 M3 1N (T77) DIRYIT KNP 77192 MOV RIN (DY)
SR DIPNA YOI TN NN

1278 N23790 PO A5 POHMI PIRD NXIND PYWIY DIRYI PT R¥NI (R DD DIRYI) W/RIN ANI) .NXT 1270 IPYT NI qOY A 6
2NN DY IRDI ]33N DIIN IRYI RNIIRTA
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Passover (M. Pesahim 2:2), libation wine acquired from an idolater (M. AZ 5:10), meat mixed with
milk (M. Hulin 8:4) and many other products of ritually forbidden activities.** It is possible that
the Torah’s phrasing of these prohibitions, which focus on the act rather than the result, is the
reason, but perhaps the sages were simply being realistic. They had no certain method for
identifying the provenance of produce in the market. If they were to declare all vegetables and
grains that were grown in mingled plots to be forbidden, and likewise were to ban all grafted
fruits, they would essentially be cutting themselves off from the food supply of their region. The
sages suspected the local population of neglecting their tithes, but such doubts could always be
addressed by re-tithing purchased produce. But if the fruits of kilayim were forbidden, there could
be no remedy for them. Mishnah Shekalim 1:2 attests to the prevalence of transgressors of the
rules of kilayim, and perhaps this explains why the sages chose to forbid the act of mingling, and

to use their influence to disrupt such practices, but not to go so far as to ban the produce.

Rambam and the later codifiers go into extraordinary detail on gardening techniques for keeping
different species apart, even when attempting to grow a diverse crop in a small plot. In chapter 3
of MT Kilayim, he discusses plants that look similar but are of different species, which must be
kept distinct, and others that look different but are in fact related and may be mingled. He
explains that the unique qualities of the plot (today known by the French term terroir) and
cultivation techniques can produce different forms from the same species. Though they look
distinct, they may be sown together.®> Some plants are best identified by their fruit, others by their
leaves and yet others by their flowers. These details indicate the intimate knowledge that our
sages had of botany, yet the details are not essential for our inquiry. Their overarching concern

was to prevent the blending of different species, whether of plants or of animals.

Despite Shmuel’s statement in B. Kiddushin 39a (see below) forbidding all forms of kilayim in
both the land of Israel and abroad, halakhic codes limited the prohibition of mixing seeds in the
field and vineyard to the Land of Israel, reading the biblical words 719 and 1173, “your field” and
“your vineyard” restrictively. They may also have been influenced by the closing words of the
Mishnah in Tractate Orlah (3:9), 01910 1271 DR NN NHIYM DIPN HI2 NN N NOR VNN, “New
grain is biblically forbidden in every place, and orlah-fruits are forbidden [outside Israel] in a tradition
[back to Moses], and kilayim are forbidden [outside Israel] according to the sages.” In his Mishnah
commentary there, Rambam explains that because grapes produced from vines that have been
grafted onto a rootstock of a different species are forbidden even for sale (nXin1) in Israel, the

[2 7970 2% TINY] NRIN MIOR L2 719 ,1TINON ITIHPINIR Y 64

PIRN PTIPY NTIIPM MNIPH N1W 2810 1270 MNXY TI91 TNRA PHA 17OW PYIT Prn v ) pIa oRYI madn n7any 6
T2 AT DIRYI (PR INR PN M DRIN A A PMT PRV 28 Y R PR Nwd IRV TY

Daniel Nevins, Halakhic Perspectives on GMOs, Final Version, Approved Nov. 10, 2015 Page 18



sages were strict in adding a ban on the grafting of grapes abroad.®® Nevertheless, the grafting of
different species of trees, and interspecies breeding of animals, neither of which is restricted by
the Torah to “your field” or “your vineyard,” are prohibited biblically both in Israel and abroad
according to all of the codes. Thus while Shmuel’s claim for the universal application of kilayim
within and without the land was not accepted, the established halakhah maintains a broad
prohibition, whether rabbinic or biblical in force, of most forms of kilayim, with the exception of

mixing seeds in the field, which is permitted abroad.®

Cross-Breeding Animals

Chapter 8 of Mishnah Kilayim focuses on the mingling of animals, and itself mingles the
respective concerns of Leviticus and Deuteronomy, namely breeding different species together,
and also hitching different species together as beasts of burden. The Yerushalmi (Kilayim Ch. §,
Halakha 2) asks whether it should be forbidden to house males and females of different species
near one another, lest they mate, but concludes that the verse forbids only actively causing them
to mate. Rambam (9:1) provides an explicit image that is restated by the later codes: 7y np% 1wx
MTIN NN IMR PIN DIP2 PINYW IR 7252 11 HY AT DOYN DR YIR ,NINHWA HININI 112 I, he is not lashed
unless he inserts [the male’s organ] with his hand like a kohl applicator into its tube, but if he mounted
them onto one another or encouraged them with his voice then he is [only] lashed for rebelliousness [against

the sages, but not for violating the biblical decree].

As with the fruit of mixed plants (other than grape vines), the progeny of mixed animal breeds
are permitted for subsequent enjoyment and, in the case of “pure” species, sacrifice and
consumption. When it comes to the offspring of mixed-species parents, the one prohibition is not
to cross-breed them for a second generation. What then is one to do with such mixed breeds?
Rambam rules (at 9:6, reflecting Mishnah Kilayim 8:5) that the identity of the mother is
determinative. Thus a mule that has a donkey for its mother and a horse for its father may be
bred with a donkey, but not with a horse. If one is uncertain of the pedigree of the animal, then
checking its ears, tail and voice will suffice to determine if it is suitable for breeding with another
animal (that shares these characteristics). These rulings are restated by Rabbi Yaakov b. Asher in
Tur, Yoreh Deah 297 and by Rabbi Karo in the Shulhan Arukh.®

6 In the production of kosher wine in Israel, the ban on grafting is understood to apply only to the grafting
of a grape vine onto the rootstock of a different species of tree, not to the grafting of one grape variety upon
another.

7 See Rambam (MT Kilayim 1:1 and 1:5), with Kesef Mishneh, and R” Karo (SA YD 295:1 and 296:1) with
Levush and Biur HaGr”a.

8 R’ Karo needs to start a second series of paragraphs within YD 297 to accommodate the great quantity

of reﬁulations for kilazim. This one appears at 297:9’.
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While the codifiers were intent upon reinforcing the Torah’s prohibitions on cross-species
breeding, as with vegetables, they were rather lenient in permitting the use of the mixed progeny.
Perhaps they were convinced that such animals are generally sterile (as Ramban comments at
Lev. 19:19), or believed that the total number of species has remained constant since the time of
creation. Again, they may also have been realistic about how much control they could hope to
exert on animal husbandry, and the great difficulties that would ensure if only “pure breed”
sheep, goats and cows were permitted to their followers. Nevertheless, the rabbis understood
their role to be the prevention of activities banned by the Torah to the best of their abilities. Before
we extrapolate from these pre-modern prohibitions to the remarkable innovations of
biotechnology it is necessary to explore the theological underpinnings of the halakhic ban on
kilayim.

III. The Significance of Species: Theological and Scientific Perspectives

What was the Torah’s objection to the cross breeding of plants and animals and also to the
blending of wool and linen cloths? The text does not state its rationale, but the headline of -nx
YN 'npn “Heed my statutes,” and the situation of this text within the great holiness code of
Leviticus 19 has led generations of interpreters to discern a cosmic concern in these regulations.

The first-generation Babylonian Amora, Shmuel,® is cited at B. Kiddushin 39a:

- YN RY TTV R P10 RY TNNNA 1D 70 OMPPRNY DPIN 1NNV NN DR (HRINY INRT

PIRI P2 370 TTVY R ,5"N2 P2 PIR PN NN NN 5NN TTV R ,NYIIND TINNL N
2'napa

As Shmuel taught, “quard my statutes” means, the statutes that I have enacted for you

already [i.e. before Sinail: do not cross-breed your cattle, and do not [mingle species] in

your field. Just as [it is forbidden] to cross-breed your cattle, so [it is forbidden] to graft

species in your field. And just as [the prohibition regarding] your cattle applies whether in

the Land of Israel or abroad, so too does [the prohibition] regarding your field apply whether

in the Land of Israel or abroad.”

That is, the Creator has determined the development of plant and animal species, and thereafter

humans may not modify them, whether by cross-breeding or by grafting, whether in Israel or
abroad. The idea that 'npn, “My statutes,” alludes to a cosmic order is reinforced by a verse from
Job, Y181 170Wn DYR-OR DY NIpN NY1N, “Do you know the statutes of heaven? Can you establish its

% As we have seen, Shmuel’s saying is repeated in B. Sanhedrin 60b, but the expression "nppnw DN is
stated in the name of a different chain of sages in Yerushalmi Kilayim; in his Torah commentary to Leviticus
19:19, Ramban ascribes the saying to R. Pinhas in the name of R. Hanina, who do appear on the same page
of the Yerushalmi, but regarding a different subject; perhaps Ramban was working from memory and
misattributed the expression, or perhaps he had a different text of the Yerushalmi.

70 Shmuel’s universal aEEIication of kilazim abroad is not acceEted as the halakhah.
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dominion on earth?”(38:33). In Midrash Bereshit Rabba Rabbi Simon claims, 12 PR® 2wy 2wy Y3 PR
PIR1 1I0VN VN DR DNV MPIN DYTN 170 Y1310 IR IMR 190 YpIa 5, “There is no single grass
which lacks a heavenly patron that goads it and says, ‘grow!” This is the meaning of the verse, Do you

know the statutes of heaven? Can you establish its dominion on earth?”””

Even a simple reading of the Torah reveals the conviction that observing divine statues leads to
blessing, whereas violation of the divine order leads to devastation. Leviticus 26:3-4 states:
N2 PIRD MNI) DHYI DRV NN (1) :DNR DIPYYI MRYN "DILHR-NRY 1971 "DPNI-DR ()
M9 11 NTYD YN
3. If you walk in my statutes, and keep my commandments, and do them; 4. Then I will

give you rain in due season, and the land shall yield her produce, and the trees of the field
shall yield their fruit.

Midrash Vayikra Rabba understands this verse, in light of other verses from Jeremiah and
Proverbs, to mean that there is a “natural order” to creation— God creates the celestial bodies, the

sea, the sand and the depths all with a specific design.”? The combination of respecting natural

law and observing the mitzvot will ensure blessing for the world and for Israel.

This theme is greatly developed in the Jewish mystical tradition, which views human conduct as
playing a direct role in supporting or interrupting the flow of blessing from heaven into the
world. The Zohar (Kedoshim, III: 86b) builds upon Rabbi Simon’s statement in Bereshit Rabba,

concluding;:

T2 731 ,pN RINNA RNYYA RY*T AYN 5P RINN TM TN YIT P32 1790WVN 'MIPN DR 2003 RT M
RN WINIRI ININRN RYMY RYM HIY IpYRT 1232 RINR RITI RIT ROYRY P17 95Nnh Por

.RI51T M WINIRY RYYHT
Thus it is written hugqotai, My statutes you shall keep. [Your cattle you shall not mate
kilayim with a different kind; your field you shall not sow kilayim, with two kinds; two
kinds of threads —shatnez--shall not come upon you] (Lev. 19:19) —because every single
one is appointed over a specific object in the world by that hog. Consequently, it is forbidden
to switch species, to insert one species into another, because one thereby uproots each power
from its place and negates the celestial family, falsifying the royal solemnity.”

The Zohar here warns of the dire consequences of creating new species; they disrupt the harmony

DR DRAN 9IY 07T NYIS NPYWRIL NYWIA (PAYR-NITINN) D27 NYWRIL 7

RY DR ,PIRD NRY DNYN DR DN NPPNY DIPIN 35N MMPINA OR R™T .[T] 1Y NYI2 "MIPINA NWIa (NYHIN) N7 RIPN 72
VNRY 1M1 0R 13 2 NN DR WRYA DR (D2 MpRNY 0PIN (03,39 7191077) Mnw RY pIRI DNY Mpn 09 Dny onia
'PIN (03,1 '5WN) 1PN DY NIV , 0% DR 12 NPPNY DN (T2 ,RY /11077 W) 199 IRY DY13191 N7 MPN DNY NIRY
1N HIPIN ,DINNN DR 02 MPPNY DPIN (22,0 7PNTY) 11172Y7 RY DY pn DY 9123 9I0 NNY IR 2NN DR 102 MppnY

MY DD M PIn (10,1 Hwn) oInn 19 Yy

73 Translation by Daniel Matt, The Zohar: Pritzker Edition, Volume 8 (Stanford UP, 2014), pp.39-40. See notes
115, 116 and 117.
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of heaven and earth.

Writing in the same era, as we have seen, Ramban argues at Leviticus 19:19 that for humans to
breed new species would be to imply deficiency in the divine creation and thus in the Creator.”
Rabbeinu Bahya restates this concern (31:2). Moreover, hybrid progeny such as mules are,
Ramban observes, generally incapable of reproducing themselves, and ultimately undermine the
preservation of species ordained by God.” Rabbinic texts from the classical and medieval period
thus support the idea that the mitzvah of kilayim is a shield for the cosmic order. The identification
of this mitzvah as a statute, a pn, is not meant to strip it of apparent reason, but rather to invest

it with ultimate significance.

While Ramban’s perspective is in harmony with midrashic and mystical texts, there are, as
always, different currents within the stream of Torah. Midrash Bereshit Rabba encapsulates the
tension between viewing the natural world bequeathed by God to be perfect, while
simultaneously assigning humanity the responsibility to improve life.”® In Parashah 12:1, the
midrashic voice mocks the idea of “improving” on the human form by adding a third eye or leg,
and then concludes, “As it were, God takes pride in His world, saying, look at this creature that I have
created, and this shape that I have formed,” IRV 172 IR INIRY NP2 ARINND RIN I VITPN 512710
mIXY N7 But in Parashah 11:6, a midrash defending the need for circumcision to “repair” the
male body argues, “Everything that was created in the six days of creation requires further labor —just
as mustard needs sweetening, and lupine needs sweetening, and wheat needs to be ground, so too does man
need to be repaired,” PI¥ DONNNN ,PINNY TIX FTIND D ,AMVY PIIX MYRIL MY NVYA RINY 1N DI
PPN IR DTR AR NONY PR ponn ,pinnd. Do the sages conceive of the world as perfect, and

RIN PN, TIINA 93 MNP RIN P2 VITPD DHYVN RHY 10T 19K ,IYWRIL AWYNI WININ NIVN PPN DY DIINM 74
N2 32 90INY DY HY INRMIL INYH

75> Ramban discusses his concern with species preservation elsewhere. See his comments to Genesis 1:11,
and also to Deut. 22:6, regarding the commandment to send away the mother bird which, like the ban on
sacrificing two generations of an animal family in one day, he understands to be motivated in part by

species preservation (in addition to being cruel):
.(N3 25 XIp") TNR D12 IONWYN RY 132 DRI IMR 70 NIRIAND MIND T DI - 7Y 1R 17 RIP? 23 (1) 1 7IDA 13 P79 DMAT 1"
NOMYN PNNY 29 9P QR PR NPYY INNWN MYYY 1IN0 N XYY IR 0N R ITIR 29 1Y NN NYaY DY DYV

DRIND PR NI IYRI NP NIT TAY NN DMIR NP IR THR D12 DA2 DR 3NN NI ,RIND PHA
76 Midrash Bereshit Rabba, Parashat Bereshit, 11:6 and 12:1 in the Vilna edition. The first text also appears in
a variant form in Theodore-Albeck, 11:2. I credit and thank Avram Reisner for noticing this dichotomy and
its significance for our subject. See also the parallel text in Sifre Devarim, Ha’azinu, Piska 307.
77 These words, cited from the Vilna ed. of 12:1, are absent in Theodore-Albeck, who surmise (Vol. 1, p. 99,

note 3) that they were an addition to the printed edition, influenced by Kohelet Rabba 2:1(11):
NI ARINA 912223 NRI IR RIN XA RYR IR TWR YN AN DTRA DR DAYR 1IN (R WWRII) 209 719910 92 PR IR

INARY ANX ONRIIY 71772 IR IR
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the responsibility of humanity to preserve it as is, or is God’s creation just the beginning, with the
role of humanity being to extend and improve life? Despite the piety of the former position, it is

the second view that has become normative.

Rabbi Judah Loew, the Maharal of Prague (c.1520-1609), comments in Be’er HaGolah on a beraita
found in B. Pesahim 54a.”® There Rabbi Yosi claims that God conceived of two additional creations
just before the first Shabbat, but did not complete them. Rather, at the end of Shabbat God gave
Adam the idea to make them. The first task was to create fire from stones, and the second was the
method for cross-breeding two species (i.e. a horse and a donkey) to create a mule.” The Maharal
views these two actions as symbolic of the human role in completing God’s creation, n%1yn nnbwn.
While the creation of fire is an obvious benefit to extend the sight of humans in the dark, and is
indeed deserving of blessing as part of the weekly havdalah ritual, the creation of a mule is
forbidden by the Torah. Yet the Maharal develops a nuanced idea that posits God’s separate
agendas for humanity and for Israel. Humanity has an obligation to create new species such as the

mule, because it is possible, even though Israel is forbidden to do so:

RIN 7270 HRIVD RIN P WITPH 1NV DNINA 95 IRTIA PN W N3N YY DOANN DRY 1M
7P MR AT 27N 9,01 72T AW PN PWRIN DIR YR (D ,0 RIpN) DIRYI DIVN NOR
,DIRDI RINY 291 70K 1T 927 7120’ DWN 1MW 17NN 8% % qRY .0Y10 DHYWI 1Y TY ,091va
DN2Y ,09192 18721 A1 Y3 0P ,0H?IR2 DIOR AINM DYIYA RIIW DN NN L7259 AINN 7T
Nt T2 DMK PNINY QR 77NN NTOR MY ,NNN MY DIVN DIRYI NOR PRI .0YIYA DOV
NINR 22 .AMND TIT AN LT DPYINHN DNRN IINY PRY DIVA RIN DRYI ORI ARIN

729 09N Nndw ,Ta%a nMnn 7
As for those who are surprised by [God'’s instruction to Adam for] grafting of two
species, certainly according to the Torah given by the Holy One to Israel this
practice is forbidden as kilayim (Lev. 19:19). But Adam the First was to do this act,
because this [new species] deserved to be in the world, so that the world would be
completed. And even though the Torah that the blessed God gave forbids this
[mixing] as kilayim, this is only according to the way of Torah. There are many
species that were created in the world, and the Torah forbade [Jews] from eating
them, and yet they were made in the world to complete the world. And the
prohibition of kilayim is not a matter of sexual perversion, for the Torah also
prohibited plowing with them together. This indicates that the prohibition of
kilayim is only about [not] joining two separate species together, according to the
way of Torah. And we have already explained that the way of Torah is one thing,
and the completion of the world is another.

2 79 VN IR NHYNN IR 790 78

7Y IR RO NIV 1792 MRIVY N2VNNI 1YY DMT DY IR DY 027 ,RINT LR TINY T 9T DNDH NION 92 Tindn 7
RN T2 ]ANVY DNAR MW RN AN YW RANT PYN PORIN DRI NPT RIN P2 VITPN NI NIY IRNINDY NIV RN
2779 J0R RYM T 2970 MNNA NY RN IR 1N
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Maharal finds evidence here of a dual agenda for the world. Israel is prohibited from mixing
seeds to form new hybrids. Yet, the Creator wants the world to be “completed” with creatures
beyond the initial creation, and thus empowers humanity to play a role in the extension of life. It
is perhaps not surprising that the Maharal is credited with the most dramatic Jewish legend of
the extension of life, the creation of his “golem” in Prague. The Maharal establishes a
counterweight to Ramban’s theology of restraint; God wants humans to complete the world,
which was “created for making,” mwy% ®11. This also accords with the perspective of Psalm 8,
cited at the beginning of this responsum, which proclaims that God has made humanity “little
less than divine,” with stewardship over all life, and concluding that human mastery expands the

glory of God’s name across the earth.

There is something rather modern about Maharal’s concept, and indeed he has been cited by
Rabbis Byron Sherwin, J. David Bleich, and Avram I. Reisner in arguing for a broad mandate to
permit genetic engineering.® Yet, it remains true that the Torah bans interspecies breeding, and
the halakhic codes will extend the ban to not allowing a Jew to hire a non-Jewish breeder to

mingle species of animals.

As we explore the theological implications of Jewish texts regarding mingling species, a certain
level of cognitive dissonance is unavoidable. All of our pre-modern sources, and even some
contemporary rabbinic sources, accept the creation narrative in Genesis, in which each species of
plant and animal was created (as Darwin describes this view, “separately created”®!) “in the
beginning,” and they have remained more or less constant as part of the divine plan. Even
Maharal’s idea of a human role in expanding the animal kingdom seems to have been a “plus
one” concept in order to develop the divine-human partnership. None of these sages anticipated
the modern concept of evolution, in which all life forms mutate in reproduction, with species
evolving throughout their generations in response to the competitive environment within which
they live. The sages were not aware of the mass extinctions (other than in the story of Noah'’s

flood, and even there they claimed a perfect survival rate) that are part of earth’s natural history

80 Byron L. Sherwin z”1, “Golems in the Biotech Century,” in Zygon: Journal of Religion and Science, Vol. 42:1
(Mar. 2007), pp.133-144; ]. David Bleich, “Genetic Engineering” in Tradition: A Journal of Orthodox Jewish
Thought, Vol. 37:2 (Summer 2003), pp.66-87. See esp. p.70. Bleich cites Maharal at Be’er Ha'Golah 2:3, but
the relevant text is found at 2:10 in the Bar Ilan collection (Version 21). We return to Bleich’s understanding
below. Avram Reisner (1997, n.24) cites this text by way of Michael Broyde, writing in The Journal of Halacha
and Contemporary Society #34, p.64.

81 See The Origin ot Species, p- 499.
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(and of humanity’s recent unnatural history).2 Why then bother with the views of our ancestors
on matters of biology?

Some contemporary apologists find hints of anticipation among our ancient sages of the
discoveries of modern science, but such attempts are neither credible nor necessary. We read our
ancient sources for their moral and theological ideas, and we construct normative practices in
continuity with their teachings, combined with contemporary insights, for the sake of
constructing a richer and more nuanced religious life. Whether or not Ramban or Maharal would
have accepted Darwin’s theory of evolution, their ideas regarding the religious significance of
humanity’s stewardship of the world remain cogent. Ramban teaches us to conserve species as a
way of honoring the Creator; Maharal adds a religious value to human creativity in completing
God’s world.

One perspective that has largely been shared by religious and scientific thinkers since antiquity
has been the belief that hybrids are generally sterile, and that the mixing of breeds is problematic
in part because it creates a “dead end” in life. This opinion has been remarkably durable, counter-
evidence notwithstanding. As noted above, in The Origin of Species, Charles Darwin dedicates an
entire chapter (9) to hybridism, observing that hybrid plants and animals do not seem to suffer
universal sterility and, in fact, hybrids may in some instances outperform their parent species.
Moreover, Darwin does not see evidence of a sharp distinction between the categories of species
and variety. These observations of his were largely ignored in the early twentieth century, when
speciation tended to be viewed as an essential and permanent form of differentiation (a view that

coincided in some cases with racialist abhorrence of human “miscegenation”).

In recent decades, however, biologists have come to view naturally occurring hybridism as a
common and often beneficial response to environmental challenges, allowing species to adapt to
changed circumstances within a generation, far faster than is typically the case with random

mutation and natural selection.®® Reticulate evolution is another phenomenon in which lineages

82 The establishment of species extinction as a fact of natural history is credited to the French naturalist
Georges Cuvier (1769-1832). For an overview of historical and contemporary extinction events, see
Elizabeth Kolbert, The Sixth Extinction: An Unnatural History (NY: Henry Holt and Co, 2014).

8 Again, see Peter R. Grant and B. Rosemary Grant, Forty Years of Evolution: Darwin’s Finches on Daphne
Major Island (Princeton and Oxford: Princeton UP, 2014), esp. chapters 8-10. This subject is discussed by
Moises Velasquez-Manoff in “Should You Fear the Pizzly Bear? The New York Times Magazine (August 14,

2014). He attributes the characterization of species orthodoxy as informed by racial sentiment to Michael
Arnold, who in turn faulted Darwin himself for denigrating “mixed-race” humans. See Jon Cohen, Almost
Chimpanzee: Redrawing the Lines That Separate Us from Them (NY: Macmillan, 2010) p.37.
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diverge and then recombine, which involves, “the processes of natural hybridization, horizontal
transfer and viral recombination...and is now well established as having affected the origin and

adaptation of organisms from all of the domains of life.”%*

Moreover, one of the newest fields of biological inquiry, epigenetics, shows that DNA alone is
not determinative of gene expression. The environment within which an organism develops and
its experience in life play enormous roles in its physical development down to the molecular level,
mostly through a process known as DNA methylation.® Under the banner of “evodevo”
(evolution and development), researchers are continuing to examine the complex relationship
between inherited genes and their expression.® Species are not identical to their genomes; indeed
the entire concept of species as an ontological category has been undermined by both biological

and philosophical inquiry.*

Skepticism about the inherent traits of species is expressed already in the 12% century by
Maimonides. He writes in his Guide of the Perplexed that, “no species exists outside of the mind,
but that the species and the other universals are, as you know, mental notions and that every
existent outside the mind is an individual or a group of individuals.”® That is, discussion of
“species” is a heuristic device, a means to describe individuals which share common traits, not
an ontological claim about their essence. He does not deny here that which he affirms so
consistently in his legal writings: distinctions between species must be maintained among plants

and animals for kashrut, kilayim, lulav, korbanot and many other mitzvot.

All of our sages ultimately affirm the Torah’s ban of kilayim, the mixing of different species of

8¢ “Reticulate Evolution and Marine Organisms: The Final Frontier?” by Michael L. Arnold and Nicole D.
Fogarty. Int | Mol Sci. 2009 Sep; 10(9): 3836-3860. Published online 2009 Sep 3. doi: 10.3390/ijms10093836.
8 For an introduction, see the Wikipedia article: http://en.wikipedia.org/wiki/DNA methylation, and also,
“Unique epigenomic code identified during human brain development,” published on July 3, 2013, at
Science Daily: http://www.sciencedaily.com/releases/2013/07/130705102037.htm

8 For example, see Frances A. Champagne, “Interplay Between Social Experiences and the Genome:
Epigenetic Consequences for Behavior,” in Advances in Genetics 77 (2012), and also “Transgenerational
Inheritance in Mammals,” by Isabelle M. Mansuy, Rahia Mashoodh and Frances A. Champagne, chapter
13 in Epigenetic Regulation in the Nervous System (Elsevier Inc, 2013). I thank Robert Pollack of Columbia
University for sharing these articles with me.

87 See article, “Species,” in the Stanford Encyclopedia of Philosophy. I thank Alan Mittleman of JTS for sharing
this source and discussing this topic with me.

8 Maimonides, The Guide of the Perplexed, trans. Shlomo Pines (Chicago: U of Chicago Press, 1963), Section
III, chapter 18. I thank Jeremy Kalmanofsky for pointing me to this text and explaining its significance

within Rambam’s theorz of individual Erovidence.
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plants and of animals. What, in their mind, was so wrong with such hybrid beasts? Little is said
by the ancient sources to explain this abhorrence, but modern Bible scholars view something
deeply symbolic at stake in this passage of the Torah banning the mixing of species. Jacob
Milgrom notes that the cherubim were described as hybrids, with human faces and birds” wings
(Exodus 25:20, 37:9), and that they guarded access to sacred zones such as the Garden of Eden
(Gen. 3:24) and the Holy of Holies, where they were embroidered into the curtains (Ex. 26:1, 31),
and stood guard over the Holy Ark (Ex. 25:18-22). Ezekiel describes hybrid beings with the four
faces of a human, a lion, an ox and an eagle bearing the divine chariot (1:10). He also depicts the
cherubim as accompanying God in the Temple and on journeys (9:3; 10:1-20; 11:22).%° These hybrid

creatures were heavenly beings that guarded the divine throne from encroachment.”

Milgrom argues (p.1661) that the regulation of shatnez, clothing that mingles linen and wool, is
symbolic of the distinction between the sacred and the profane: “Israel is commanded to be holy,
but is warned that it is not allowed the privilege of breeding different animals, sowing mixed
seed, or wearing fabrics of mixed seeds [sic.] —for these are reserved for the sacred sphere and, in
the case of clothing, to the priests.” He notes that the lower cover of the tabernacle, the curtain of
the holy of holies, and the costume of the high priest all included shatnez, as did the belt of the
regular priest.”® The Rabbis read the juxtaposition of the ban on shatnez in Deut. 22:11, and the
command to attach tassels to one’s garment in the very next verse to imply that tzitzit are the
exception that proves the rule.”? It is even possible that the tzitzit, or tassels commanded of the

regular Israelite in Numbers 15:37-41, were also designed to be an intentionally blended garment,

8 See discussion in Benjamin Sommer, The Bodies of God and the World of Ancient Israel (Cambridge UP, 2009),
pp. 87-88, 156-158.

% Many ancient cultures discussed fantastical hybrid creatures such as the Assyrian lamasu —giant statues
of a beast with a bull or lion’s body, eagle’s wings and a human head--that guarded the entrances to cities
and palaces. Homer’s sirens featured a woman'’s upper body and voice, but had the feet of birds, and posed
mortal danger to men (see The Odyssey, 12:52). The scene of Odysseus lashed to his ship’s mast in order
safely to encounter the sirens is surprisingly depicted in the famous mosaic floor of the ancient Beit Shean
synagogue, as Columbia historian Seth Schwartz reminds me. Rabbinic literature refers to mermaids in
several locations, such as Sifra to Shmini, Par.3 (according to Raavad’s commentary), and especially in
Rashi’s explanation of the “dolphinum” on B. Bekhorot 8a, which he identifies with the siren (despite it being

half fish rather than half bird): Dn*Y DR X2 DRY DTR 121 DA DM PIAKITH 37N R TINY N 9T NI NIDN YV
R77Y 179921 3T NN PN DTR NN PINNY D2 W2 DT RN 2133000 MAIaynn

1 Note, however, Ezekiel 44:17, which commands that when the priests enter the inner court, they shall be

clothed in linen garments, with no wool upon them. Rada”k notices the contradiction with Leviticus, and

concludes that this must be an “innovation for the future” (hidush l’atid). Metzudat David seeks to

harmonize the texts, claiming that Ezekiel is describing a non-officiating setting.

:A2NPIN YR TIOI NIND PIIRDY T9NVYR D973 (27) D ATM DRV INY NOYY WD KY (X)) -8 13 19 DraT P
R TINY T 7 MN 0521 TR0 YY DY VT Y
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shatnez, with three white cords of linen, and one woolen cord dyed blue.” If so, then these blended
garments would remind all of Israel of the boundary between heaven, where life forms are
blended, and earth, where distinctions must be maintained. Looking at the tzitzit, the Israelite is
told that as in recalling all of the commandments, “you will not stray after your hearts and eyes,
after which you lust.” The maintenance of boundaries between species is central to the doctrine
of holiness, and this may explain the placement of these regulations in chapter 19 of Leviticus
(and also the interpolation of n»»’x¥ nv19 between the narratives of the twelve spies and of Korah’s

rebellion, when social order was suddenly in disarray).

Moreover, the Bible apparently considers the blurring of species distinction to be perilous to
human life. Chapter 6 of Genesis relates with disapproval the mating of “divine beings” with the
“daughters of men,” which leads directly to God’s decision to blot out life from the earth. Alan
Cooper argues that the identification of Noah as ym 172 >0 onn pr1x Wy, literally, “a man who
was innocent, perfect in his generations,” (6:9) refers not to his moral strength relative to his
contemporaries, but rather to his genealogy; Noah was from pure stock, not from one of the
human/divine hybrids just described, and thus his line alone was worthy of salvation.’* Rabbinic
interpreters likewise believed that the great crimes that precipitated the flood included
interspecies intercourse. Only those species that had maintained “their families” were deemed

worthy of salvation.”

These texts are important for understanding the theological concerns of our ancestors regarding
the mixing of species. Many of them are quite speculative, but they do yield values that are
relevant to our consideration of modern biotechnology. They demonstrate awareness of the
possibility and benefits of hybridized life forms but express anxiety about blurring the established
boundaries of life. If this was true for ancient methods of breeding, one is tempted to say nnx %y

1n3 7 (how much the more so!) in the contemporary laboratory. Nevertheless, we must not

% See Israel Knoll’s discussion of the fztitzit as symbolic of the expansion of holiness regulations to all of
Israel in the Holiness Source (HS) in The Sanctuary of Silence, p. 186. It may be that wool was the only fabric
that could be permanently dyed in ancient Israel, whereas linen was the whitest available fabric. Indeed,
B. Yevamot 4b indicates that tekhelet is always to be made of wool: X1n X1y n5an.

% http://learn.jtsa.edu/content/commentary/noah/5774/why-did-god-flood-world

9 NN YNV TAYN AN 127 AR PIRD DY 1977 DR TW1A HI INWD I R TINY NP 97 1PITNI0 NION '3 TIndn Y %5
.00 TY DIRN] 177 NI NV MYWRIL NWI (PAYR-NITIND) 127 NOPWRIA .50 HY DTRY ,DTR HY YoM ,nnna by m ,nm
1 IPWRID) 131 VA HI NNWN Y 17N DIV DY YININ ARTD DY 2990 ,Y1300 T2 DIWYN 1YPYR HIN NTINY M Dwa Y
YIANY 1IN ,HIPI NN ANNAN A YIS I ,IRONY DTIRN JA YIAY DYWI .RY 127D NI NWIS (1212) RNMININ VITH TN (D
IRV PN Y 1IN PN, DNIMNAVA 127 DN GRY TIN50 ,0nY 73 991 (1) /MWRIL/ DY) ‘1 ANNR ‘D INRN INRIY 0NN
DR 1229 ROV [IMRN] 91 7OM 2002 T2 N2 1Y INRN MY RIN P WVITHN RIPI 1OV IRY PR oYY P pn Y jndw
T2 WITPN JP9Y TYN NANN 10 IRYY 11737 ,NIRIIY DWI ANNY,(2 T /MVRIL/ DY) NNN0N 1PN HIN INRIY ,j1PMNAVN
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assume that new technologies match old prohibitions. Rather, we must carefully consider the
legal and moral ramifications of each new technology before determining the proper halakhic

ruling.

IV. A Values-Informed Halakhic Analysis

When it comes to novel questions of halakhah that are not addressed in our ancient sources, we
may choose between two broad approaches: legal formalism, and values-informed or purposive
legal interpretation.”® While formalism has an austere reputation, and indeed leaves little room
for the evolution of established law, in novel areas it may lead to lenient results. If a contemporary
practice is not precisely forbidden by a halakhic precedent, then it may be permitted.”” A non-
formalist or values-informed interpretation of halakhah considers both precedent and the stated
telos or purpose of the law, incorporating moral as well as legal statements of the tradition in

producing a just decision. Tamar Ross describes the relative advantages of each approach:

If, for the formalist, the room for judicial discretion lies in the areas not covered by
law and its formal prescriptions, for the nonformalist it lies in the application of
those general principles within the law in a manner that realizes their purposes to
perfection.”®

Sometimes the non-formalist approach may lead to leniencies, as halakhists consider the broader
goals of an area of law, narrowing problematic precedents to make room for deeper and more

prevalent strands, while in other cases the result may be stricter than a purely formal analysis of

% For a survey of contemporary theories of halakhah, see Elliot Dorff’s, The Unfolding Tradition: Jewish Law
After Sinai (NY: Aviv Press, 2005). On pp.212-221 Dorff introduces Joel Roth’s halakhic approach, which he
deems deductive and positivist, with attendant strengths and weaknesses, and then provides a self-critical
discussion of his own philosophical approach to halakhah, pp.327-337. These examples accord with what
we are calling formalism vs. values informed analysis. In general legal theory, see Aharon Barak, Purposive
Interpretation in Law, trans. Sari Bashi (Princeton UP, 2005), which presents a universal theory for the role
of self-conscious interpretation in secular law, and then Frederick Schauer, “Formalism,” in Yale Law Journal
97:4 (March, 1988) pp.509-548. I thank Yoni Braffman of JTS for these sources.

9 Haym Soloveitchik argues in an influential article, “Rupture and Reconstruction: The Transformation of
Contemporary Orthodoxy,” Tradition 28:4 (1994), that since about 1950 non-Hasidic Orthodoxy has shifted
from a mimetic to a textual model of religious transmission, in the process losing the sense of divine
intimacy (“the touch of His presence”) and replacing it with strict obedience (“the pressure of His yoke”).
This shift may be related to the primarily formalist halakhic responses to technology among Orthodox
authorities observed in this section and their reluctance to engage in theological and moral reasoning in
response to genetic engineering.

% Tamar Ross, Expanding the Palace of Torah: Orthodoxy and Feminism (Waltham: Brandeis UP,2004) p.64-66.
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precedent would indicate.” In either case, the halakhah is respected as a multifaceted literature
that offers nuanced moral and spiritual instruction in addition to practical guidance in the

cultivation of religious virtue.

An important basis for halakhic formalism is found in Tiferet Yisrael, the Mishnah commentary
of Rabbi Yisrael b"r Gedalya Lipshuetz (Germany, 1782-1860), to M. Yadaim 4:3. This chapter
records the dramatic decisions made nv113, on the fateful day that the Sanhedrin deposed Rabban
Gamliel and installed Rabbi Elazar b. Azariah in his place as chief justice. Mishnah 3 presents an
extended debate between Rabbi Tarfon and Rabbi Elazar b. Azariah about tithing practices,
during which Rabbi Yishmael charges the latter with bearing the burden of proof, since his

position is more stringent. On this point Tiferet Yisrael (1’2’) comments:

77,1919 DIMmND 0127 7NN N1 RYT,0Y0 Y2 RIN IMIN NI0RY DYV PTI ROW 92T YoV
PIORN DM2T

For regarding any matter where there is no known reason to forbid it, then it is permitted
without [necessitating] a reason, for the Torah did not mention the entire range of
permitted actions, only those things that are prohibited.

Rabbi Yishmael’s assertion that stringent positions in halakhah bear the burden of proof is a
much-neglected principle in contemporary practice. Indeed, some contemporary halakhists such
as bioethicist Dr. Avraham Steinberg cite Tiferet Yisrael’s reading to establish that, absent any
precise prohibition, new scientific and technological advances should be cautiously adopted.!®
Discussing the permissibility of cloning, he argues (based on dominion theology from Genesis
1:28) that humanity is ordered to subdue the earth, and concludes that modifications of creation

are permitted, with three conditions:

a) There is no inherent halakhic prohibition in the particular acts involved in the
technological advancement; b) The effort towards improvement of Creation does
not result in an irremediable prohibition; c) The benefit/harm ration for humans is
positive.10

From this formalistic perspective one could argue that while the Torah vigorously prohibits the
blending of seeds in the field, which the Sages extended to grafting plants together, and also the
interspecies mating of animals, only these precise activities ought to be considered forbidden.

Because neither the Torah nor the ancient sages were familiar with DNA, they could not prohibit

% An example of the former result is the responsum that I co-authored with Elliot Dorff and Avram Reisner
on homosexuality; the latter result includes my responsum on electricity and Shabbat.

100 Avraham Steinberg, Encyclopedia of Jewish Medical Ethics (NY: Feldheim, 2003), Volume II, “Human
Cloning,” p. 513.

101 Steinberﬁ, 2 514. EmEhasis in ori&inal. He is discussing clonin& here, not transgenics.
Daniel Nevins, Halakhic Perspectives on GMOs, Final Version, Approved Nov. 10, 2015 Page 30


http://rabbinevins.files.wordpress.com/2013/08/dorff_nevins_reisner_dignity.pdf
http://rabbinevins.files.wordpress.com/2013/08/electric-sabbath-spring-2012-official.pdf

what they did not know. Therefore, while it is strictly forbidden to breed, for example, a horse
and a donkey by causing them to mate, it would not be forbidden to combine the DNA of a horse
and a donkey in vitro in order to create a mule. According to Steinberg, one still must engage in a
rational cost/benefit analysis before adopting a new technology, but even a radical innovation

such as human cloning need not be forbidden if there is no specific precedent.

Rabbi J. David Bleich likewise adopts a formalist approach in his survey article on genetic
engineering.!? Citing the Hazon Ish to Kilayim 2:6, he states (p.71) that “artificial insemination
designed to produce an interspecies is not forbidden,” and continues, “it is quite obvious that
genetic manipulation, since it does not entail a sexual act involving partners who are members of
different species, cannot be regarded as forbidden.” Rabbi Bleich considers a number of halakhic
concerns, such as whether the fruit of an etrog tree which was pollinated by a lemon tree would
be acceptable for use on Sukkot (yes), and whether fruits grown on a young sapling that was
grafted onto a mature rootstock would nevertheless be prohibited as orlah (no). He is aware of the
theological concerns expressed by Ramban, but sets them aside based on a broader mandate for
humans to conquer the world and complete the work of the Creator, as explained by the Maharal
text studied above. Since modern methods of genetic engineering are distinct from the activities
banned by the Torah and Jewish sages as kilayim, there is no need to ban the creation of new

hybrid species.

In a sense, the distinction between in vitro fertilization in a lab and the sexual breeding methods
employed on the farm is similar to the distinction made in kashrut between naturally occurring
animal products and chemically altered substances such as rennet and gelatin. The latter have
been identified as a “new entity,” wTn 127, with some poskim finding that their transformation into
an inedible state nullifies their kashrut status.'® With this comparison in mind we may argue that
the blending of genetic materials in a laboratory is not halakhically comparable to sexual mating,
even if the cellular mechanics and the end result of in vitro fertilization are identical to in vivo

method found in nature.

102 J. David Bleich, “Survey of Recent Halakhic Periodical Literature: Genetic Engineering,” Tradition: A
Journal of Orthodox Jewish Thought, 37:2 (Summer 2003) pp.66-84. See discussion above in Section II. Avram
Reisner cites this source at pp.107-108 and comes to similar conclusions.

103 See for example Rabbi Isaac Klein’s chapter 6 on the kashrut of cheeses, and chapter 7 on the kashrut of
gelatin, in his volume, Responsa and Halakhic Studies (NY: Ktav Publishing House, 1975), pp. 43-83. Klein
cites among other sources the Rema’s comments at SA YD 87:10, ,ym» pwar»m imr 0'nvn omyas ,npn My
(oPY "YW DW1 ”2) WA PPMOYNY 12 PRI ,RNOPA PYI NN WIPMIY INRNT ;IMN ,25N0 MR DIRYNM LY nwyn, and the

responsum of R ﬂazim Ozer Grozinskz, YMR N"MY, 3:33 and 4:11.
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An even more audacious approach for setting aside concerns with genetic engineering is to
declare microscopic phenomena to be of no halakhic relevance. Rabbi Yehiel Michel Epstein
(1829-1908), author of Arukh Ha’Shulhan, does just this when considering the kashrut implications
of microscopic organisms that are prevalent in rainwater and in the air. He concludes, &1 nnxn
DIRYNY 1IN M RYT 12 NUYY PYN PRY 7N 1N 7oR RYT, “In truth, the Torah did not forbid
anything that the [naked] eye cannot perceive, for the Torah was not given to angels....”1* This
is an important principle in modern kashrut, restraining some of the excessive restrictions that
modern technology makes possible, but it is uncertain whether Rabbi Epstein would have

approached genetic engineering in the same way.

Does it make sense to use such broad declarations of the insignificance of microscopic structures
in order to declare the Torah’s regulations of breeding to be utterly inapplicable to fertilization
techniques in the lab? After all, lab workers are highly proficient at working on the microscopic
level using ever more sensitive tools. Perhaps it would not exactly be incest for the harvested
semen and eggs of a brother and a sister to be mixed in a petri dish, but surely the Torah’s concern
with incest is not only in the sexual act but also in the creation of a child whose parents are
siblings. While it would be a mistake to view DNA as a pristine “code of life” that functions
independently of the environment, it would also be implausibly naive to ignore the significance

of genetic inheritance and its implications for a normative religious system such as halakhah.

Rabbi Shlomo Zalman Auerbach rejects the “naked eye” argument regarding genetic engineering,

since lab workers work regularly and quite effectively with microscopic materials:

NR DAWA N1 ,NNWY NNR 177120 RN PPPYN DPDNINY ,1PV1) NOTIN 71272 INHRY Paya
199 ,0TRN PYY DRI IR PPYN PRY 11990 DRI NOR PNNY 1) 100 YW 1Pminon
DY AR VRN YN AT N VY TNR PRN DMR D772PNI 1YRN DRI DYAVN DIVIRY

19,0871 DORY DYHING H9I MT R
Regarding his question regarding genetic engineering, where they insert cellular
materials from one organism to another, and in so doing transform the structure
of the second, whether this action can be exempted from the prohibition of kilayim
since these cellular materials are not visible to the [naked] eye: [In my opinion,]
since the workers are manipulating these materials, and transferring them from
one species to another, this should certainly be considered as “visible to the eyes,”

104 3% qopD 79 10D AYT 1 NN P. I thank Jeremy Kalmanofsky for directing my attention to this source,
which is also discussed by Avram Reisner on p.103.
JTIR,P 10 (0 - 2) R1IN AnSY nman nhw 10
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and it is not comparable to [the permission to eat] microscopic worms, which are
not seen.1%

He then differentiates between the prohibition of nyain, which involves the physical mating of
two species of animals, and ©'&%), which involves the blending of their genetic materials. In his
opinion, in vitro fertilization avoids the first prohibition, but leaves the second one intact. This
novel distinction allows him to honor both the formal precedent (interspecies sexual intercourse
is forbidden) and the targeted value (the genetic integrity of species should not be compromised).
However, Rabbi Auerbach does not address the question of whether the prohibition of B'&%>
should be invoked when only a snippet of DNA is involved, rather than the blending of the entire
genomes of two different species to form a dual-species chimera. We will return to this important

question below.

In contrast to legal formalism, a values-informed legal analysis considers the purposes of the
laws, whether or not they are made explicit.'”” Regarding our very subject, kilayim, Rashi on
Leviticus 19:19 states, 9277 DYV PRY o0 M YR 0PN, these laws are a royal decree, and there is no
reason for them .\ This formalistic-sounding comment elicits a vociferous response from Ramban,
which we have cited in part above: While the common people might not understand the divine
will, every word of God has a purpose which must be discerned. As we have seen, Ramban
understands the rationale for the mitzvah of kilayim to be respect for the divine creation. He
writes, MYRI NVYNI VNN MWV PN 1Y 29, “And one who breeds together two species alters
and undermines the work of [God’s] creation.” To apply the law without seeking to understand its
values is literally to devalue the Torah, and to strip it of its purpose. Halakhic observance then
becomes a matter of obsequious conformity. While obedience is a necessary stage of Jewish

devotion, it alone is not sufficient. The declaration of ynwin nwy, “we shall heed and hear!” (Exodus

106 | thank Avram Reisner for directing me to this source. Auerbach continues in the next paragraph to make
the case that the offspring of an impure species remains impure, even if it is raised somehow by a pure
species.

107 Influential practitioners of values-informed halakhic interpretation include Eliezer Berkowitz, Daniel
Sperber, Elliot Dorff and Gordon Tucker. See, for example, Elliot Dorff’s essay, “The Philosophical
Foundations of My Approach to Bioethics,” an appendix to his book, Matters of Life and Death: A Jewish
Approach to Modern Medical Ethics (Philadelphia: Jewish Publication Society, 1998) pp.395-417, cited above
in The Unfolding Tradition.

108 Yet in his Talmud commentary to Bavli Kiddushin 39a, Rashi offers an explanation of the law that is not

so distant from Ramban’s formulation:

TNYN INYN DYIPN TVR NPN DR YRWN MPN DR DNINYI 2203 RYTN - 1I0VN Npn . R TNy VY 97 PYVITH NI0N "V
RINYT 922 T DINPHNY INIR NIRY DIRYI NPT DRI PN RY 7TV Y7270 RY J0NN 0'PNA 10 YR 1Y 1121 M NR AT
RMYT AT VPN TINDY P0IN NNR RIN JAOY 1IANN NI 1127 (0 q7) 1770102 19 RPAI RINNI 12277 11N DMI0ND 12T MNNaT
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24:7) gives priority to compliance but follows it immediately with comprehension. In our case, to
assess the permissibility of genetic engineering on strictly formalistic grounds—whether the
modern lab procedure is the physical equivalent of the ancient methods of farming —is to ignore
the theological concerns expressed across the centuries of Jewish interpretation of the Torah’s ban

on kilayim.

Even the halakhic texts that we have cited give reason to consider new methods for blending
DNA with caution. The sages required that fields with blended crops be weeded into
homogenous plots, even if the farmer had not intentionally sown them together (they may have
grown together, or seeds from a prior season may have sprouted). And while the strongest
prohibition on breeding different species of animals together may have been reserved for “hands-
on” mating, Jewish farmers were warned not to verbally encourage their animals to mate between

species, and were forbidden to bring their animals to a non-Jewish breeder for such purpose.'®

Does the ban on cross-breeding apply to non-Jews as well as to Jews? In B. Sanhedrin 56b, Rabbi
Eliezer states that the ban on cross-breeding animals and grafting plants (but not the wearing of
shatnez or sowing seeds together) applies to gentiles.'? It is unclear on what basis Rabbi Eliezer
extends this rule beyond Israelites. As Meiri points out, the ban on cross-breeding does not derive
from the seven Noachide laws, which are discussed on the same page.'"' On Sanhedrin 60a, the
Bavli answers this question with the statement of Shmuel from Kiddushin 39a. The ban on kilayim
is part of 923 'nppnY PN, the natural order that God established from the creation and entrusted
to all descendants of Noah.!? Rabbi Ovadiah Yosef traces this line of reasoning through the
generations in his collection of responsa, Yabia Omer.""® The establishment of kilayim as a meta-
principle that applies to all people from the time of creation reinforces the idea that the ban on

19 Avram Reisner, however, cites (p.107) Radbaz’s commentary to MT Kilayim 1:6 as proof that not all
poskim have maintained the traditional ban on hiring a non-Jew to cross-breed species.
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112 As the Bavli considers, this logic might indicate that gentiles are therefore liable for all laws that God has
decreed. The distinction is made based on word order in the verse, y1wn mpn nx; kilayim are part of the
statutes established from the beginning of creation, and are thus applicable to all people.
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inter-species breeding ought to be understood as a theological value for all God-fearing people,

not a narrow legal regulation imposed on Jews alone.

Returning to halakhic formalism, Rabbis Steinberg and Bleich see no inherent difficulty in genetic
engineering. A values-informed interpretation reads precedent somewhat differently,
understanding the ban on kilayim as Ramban did, as a foundation for limiting human
interventions in the natural world, preserving extant species and preventing the creation of new
hybrids. Rabbi Avram Reisner generally follows the line of the formalists in permitting genetic
modifications of species, yet he too is troubled by the possibility of “gross modifications.” He
writes (p.109),

The burden of this paper is 9pn? [lenient] and would permit even such a genetically
engineered plant. Still, when we are able to change not a single trait, but much of
the genome of a creature, to create, as it were, a creature of our own devising, then
we must ask, is that the point at which we must stop?

It appears to us that the sages conceived a broad prohibition of blending different species, which
they understood to be a measure of respect for the creation. While they were unfamiliar with
DNA, and could not know how the genes of two parents were blended in their children, they
understood well enough that the Torah intended to keep species distinct, at least when it came to
fruits, vegetables and animals, and that this mandate was the collective responsibility of all

people.

The sages were also concerned with the imposition of animal suffering as a result of kilayim. Rabbi
Jacob ben Moses Moellin, known as Maharil (1360-1427, Germany) writes in Responsum #124 that
it is forbidden to force a bird to nest on the eggs of a bird of a different species because of the ban
on causing animal suffering.!'* Western governments are belatedly developing stricter standards
for the humane treatment of laboratory animals."> Observant Jews are responsible for minimizing

animal suffering, even if needed for medical research.

Although the sages were vigilant in preserving and indeed expanding the ban on interspecies
mating, they were nevertheless quite lenient in concluding that the produce of hybrid fruits (other
than vines, given Deuteronomy’s phrasing) is permitted for cultivation and consumption.

Moreover, Rambam offers a significant exception in permitting cross cultivation of “bitter

RN 9P% DIVA MOR RINYW DR MIMRI NN P9 1100 PRY D% 5Y )Y 1WINDY TP 1270 MWTNN 9 nn nw 114
115 See this policy page from the National Institutes of Health OLAWS (Office of Laboratory Animal
Welfare) web site: http://grants.nih.gov/grants/policy/air/NIH ensure welfare.htm
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grasses” for medicinal purposes, and this exception is restated in the Tur and Shulhan Arukh as

established law.

Judaism’s ban on kilayim, mixing species of plants and animals, is understood to apply to all
people, places and circumstances. It would seem therefore that the default position of halakhah is to
forbid the blending of genomes of different species, for much the same reason. Our ancestors were well
aware of possible benefits of such crossbreeding, but they nevertheless forbade Jews from

engaging in such practices or in asking non-Jews to do so.

However, the Sages were also clear in permitting the produce of such forbidden efforts. It was
permitted to ride a mule, for example, to eat the fruit of a grafted tree, and to replant cuttings
from such a hybrid. Thus contemporary Jews may certainly benefit from the hybridized products
on the market, whether they are apples or mules, or even from transgenic animals such as the
GloFish.

Moreover, Rambam makes a significant exception for medicinal purposes, and his narrowing of
the prohibition of cross breeding or grafting plants to apply only to food is significant. Even if the
ban on kilayim did apply to medicinal herbs, the great principle of pikuah nefesh, rescuing human

life would override such concerns. This point is made dramatically in B. Yoma 82b:

DR .78 YY NY PRI 20172 VI3 1Y PAmn P W3R IR WINPTV AN N2 a7 NN
IRY DRI ,2010 - ANYT N2VPNI DRI ,NAXY 2017 AMR PYIRD - IRY DRI ,2010 - ANYT N2WHN)
NI NN AT NTIAYN PIN WA MPA 2192 TAWY 12T 9 PRY INXY 1MV MR PYIRD -

. DNT MIaM
Our Rabbis taught: If a woman with child smelt the flesh of holy flesh, or of pork, we put
for her a reed into the juice and place it upon her mouth. If thereupon she feels that her
craving has been satisfied, it is well. If not, one feeds her with the juice itself. If thereupon
her craving is satisfied it is well; if not one feeds her with the fat meat itself, for there is
nothing that can stand before [the duty of] saving life, with the exception of idolatry, incest
and bloodshed [which are prohibited in all situations]. [Soncino translation]

While this text describes an intense craving for forbidden food, the same leniency would apply
to medicines derived from forbidden sources. If for example, it were possible to use porcine DNA
in a therapy that induced a human autoimmune response to attack a life-threatening tumor,
halakhah would certainly favor such an intervention. Likewise, researchers are making progress
in xenotransplantation (cross-species transplantation) by, for example, genetically modifying
pigs so that their organs may be transplanted into humans without triggering an organ rejection
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response.''® This too would be justifiable in halakhah under the rubric of pikuah nefesh, an action
that might save human life. Even absent such a life-or-death scenario, the use of genetically
modified organisms to, for example, enrich the nutritional value of rice, which is a subsistence
crop for billions of humans, would seem to be indicated, so long as the concerns over health side-
effects and ethical issues can be satisfactorily resolved by responsible agencies. There are certainly
valid concerns about the health and economic consequences of introducing GMOs, and in large
swaths of the world such as Europe, Africa and South Asia, a broad consensus against the genetic
modification of food crops has taken root. Yet many experts argue that the fears upon which this
consensus is based are tragically mistaken, and that GM crops will be a necessary component of
any successful strategy to feed the rapidly growing human population, which could rise to ten

billion by century’s end.

While the blending of two species to form a new hybrid is forbidden under the rubric of kilayim,
it is not evident that this prohibition should apply to the transfer of sequences of DNA from one
organism to another. As we have seen, the human genome already has 147 “foreign” genes, and
we are aware that humans share the preponderance of their genetic material with members of
other species.!” Plants and animals that have had DNA sequences from the human genome
inserted so that they may produce insulin, lysozyme and other useful products remain modified
plants and animals. They may be transgenic, but they have not become human/plant hybrids. As
such, we would limit the application of kilayim to the full blending of genomes to form a dual species

chimera, as in sexual reproduction, whether in the barn or in the lab."® Halakhic formalists exclude such

116 See Burcin Ekser and David KC Cooper, “Overcoming the barriers to xenotransplantation: prospects for
the future,” in Expert Rev Clin Immunol. 2010 March; 6(2): 219-230. They write, “The most significant
advances to date have been the production of pigs expressing a human complement-regulatory protein
(e.g., human decay accelerating factor [CD55], membrane cofactor protein [CD46] or CD59 [44-48]) and
pigs in which the gene for al,3-galactosyltransferase has been knocked out (al,3-galactosyltransferase
gene-knockout [GTKO] pigs) [49-52].” I thank patent judge Jeff Fredman for bringing this source to my
attention.

117 The genetic difference between humans is estimated to be on average .1%, whereas the genetic difference
between humans and chimpanzees and bonobos is about 1.2%. Counted a different way, with missing
sequences included, the human-chimp gap is considerably larger, more like 4-5%. See this overview from
the Smithsonian. See also this June 28, 2012 letter in Nature: “The Bonobo Genome Compared with the
Chimpanzee and the Human Genomes.”

118 In September 2015 the National Institutes of Health proclaimed a moratorium on “Research Involving
Introduction of Human Pluripotent Cells into Non-Human Vertebrate Animal Pre-Gastrulation Embryos.
See http://grants.nih.gov/grants/guide/notice-files/NOT-OD-15-158.html. On Nov. 6, 2015 it conducted a
workshop on this subject, which is of intense interest to biomedical researchers eager to grow human-
compatible tissue, and has raised deep concerns among bioethicists. In this paper we endorse such

concerns, which do meet the standard of kilazim as we understand it.
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genetic modifications from the ban of kilayim since the mixing is not sexual, but even a values-
informed analysis recognizes that the mitzvah of kilayim is intended to prevent the creation of
new hybrid species, not the minor modification of organisms to produce proteins or develop

other qualities which might produce tangible benefits for humans and other species.

Ethical Concerns with Genetic Engineering

Before we offer a broad-based exception to permit genetic modifications (but not chimera)
whenever there is a plausible human benefit, whether for health or hunger, we must pause to
consider some of the ethical and theological values that suffuse Jewish teaching. From the
opening chapters of the Torah we learn that there is something distinctive about human identity,
something that reflects God. It is this sensibility that underlines the prohibition of murder (Gen.
9:6), and it is this same belief that animates the Torah’s great mandate to protect human life by
nearly all possible means. Saving human life trumps all other Jewish values, save the prohibitions
of murder, idolatry and sexual acts categorized as ervah. Our contemporary challenge is that some
life-saving therapies may paradoxically undermine the sanctity of life, specifically through the

opularization of what has come to be called “consumer eugenics.”
pop 8

While most people are familiar with the horrors of Nazi ideology and the mass murder of Jews
and others whom they considered to threaten the genetic stock of their supposed Aryan race,
eugenics was a popular concern for scientists and leading legal and political figures in the United
States and other countries by the late nineteenth century."” Indeed, practical eugenics was a
common practice in America in the first half of the twentieth century, leading to the
institutionalization and forced sterilization of citizens who were epileptic or deemed to be

“feeble-minded.”120

The current project of sequencing and then modifying the human genome may be motivated by
therapeutic concerns, but there is danger that our market-driven society will also allow for a new

market-driven eugenics that promises the enhancement of human offspring.'?! It is or will soon

119 See Daniel J. Keeves, In the Name of Eugenics (Cambridge, MA: Harvard UP, 1995), and Michael Sandel’s
chapter 4, “The Old Eugenics and the New,” in The Case Against Perfection (Cambridge, MA: Belknap,
Harvard UP, 2007).

120 For a disturbing history of eugenics in New Jersey, see the work of my father, Michael A. Nevins, M.D.,
A Tale of Two Villages: Vineland and Skillman, NJ (iUniverse, 2005). Some of these institutions remained active
until the 1970s.

121 Mark Popovsky’s 2008 CJLS responsum, “Choosing our Children’s Genes: The Use of Preimplantation
Genetic Diagnosis” argued against using PGD for the purpose of selecting embryos based not only on

aesthetic traits but also on Eenetic health (with a narrow exceEtion for severe disabilisz) on grounds similar
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become possible to design humans with DNA that not only limits susceptibility to cancers and
other diseases,'?? but also adjusts physical qualities such as height, eye and hair color and skin
tone. The temptation to “borrow” from the genomes of other species in order to integrate some

of their physical attributes is becoming overwhelming.

Enhancements may not be limited to external looks, but may also make possible the improvement
of musculature, vision, hearing, and even memory. For example, current research focused on
multiple sclerosis, a disease which impairs neurological function, seeks to create therapies that
would promote functional remyelination, allowing MS patients to establish new neuronal
connections; such a therapy if successful might also benefit healthy people who seek improved
intellectual performance.'? Likewise, genetic research into cell senescence is focusing on ways to
prevent cells from “turning off” and thus extending both cell life and the life of the person. These
proposed enhancements are not “eugenic” in nature, but are intended to cure disease and

enhance health for all people.

While efforts to date have been on somatic gene therapies which affect only the present person,
it is also possible to intervene with germ lines that will alter future generations. The motivation
to repair a mutation such as the one that causes sickle cell anemia, and to prevent its transmission
to future generations, is considerable. Some people have a genetic mutation which apparently
confers natural immunity to HIV. Should this mutation be introduced to the population at large?
It is difficult to anticipate what side effects might follow from such permanent alterations of the
human genome. Moreover, human diversity is an important biological, social and theological

asset.

to those of Sandel (see below). However, Avram Reisner and Marilyn Wind filed a persuasive dissent
defending the consideration of avoiding disease (but not selecting for the sex or other traits) in choosing
which embryo to implant. Popovsky’s concerns over the arrogance of PGD strike me as weaker than are
their arguments for health (even though I did vote for his responsum).

122 George Church and Ed Regis describe a speculative approach to modifying the human genome to impart
multi-virus resistance or even complete immunity in chapter 5 of their book Regenesis, “-60 MYR, Paleocene:
Emergence of Mammalian Immune System. Solving the Health Care Crisis Through Genome Engineering.”
Recent reports of IGT, immunoprophylaxis by gene transfer, cited above, indicate clinical progress in this
field. See also, “Synthetic biology devices and circuits for RNA-based ‘smart vaccines’: a propositional
review,” by Oliwia Andries, Tasuku Kitada, Katie Bodner, Niek N Sanders, and Ron Weiss in Informa,
February 2015, Vol. 14, No. 2, pp. 313-331.

123 | thank Isaac Zentner, a PhD candidate in genetics at Drexel University, for providing these examples.
Biogen Idec is developing a drug to reverse MS damage known as anti-LINGO. See “Drug-based
modulation of endogenous stem cells promotes functional remyelination in vivo,” letter published in Nature

Vol 522, E.216, June 11, 2015. doi:10.1038/nature14335.
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Germline genetic therapy is banned in many countries (including Israel), and is regulated in
others (including the United States) since the impact on future generations is unknown.!?*
However, it has recently been reported that researchers in China used Crispr-Cas9 technology to
“edit” the DNA of human embryos.'? Although the experiment was on non-viable embryos, and
failed in its goals, it is alarming to consider that the editing of humans in ways that could affect
future generations has already begun. Indeed, a group of prominent researchers led by Nobel
laureate David Baltimore has called for an open discourse on genetic engineering, while,
“strongly discouraging, even in those countries with lax jurisdictions where it might be
permitted, any attempts of germline genomic modification for clinical application in humans,
while societal, environmental and ethical implications of such activity are discussed among

scientific and governmental organizations.”?

Philosopher Michael Sandel mounts a broad argument against genetic enhancement therapy in
his 2007 book, (expanded from a 2004 article of the same title in The Atlantic) called, The Case
Against Perfection: Ethics in the Age of Genetic Engineering. Sandel concedes that genetic engineering
might be considered comparable to other, noncontroversial interventions made by people to
improve their bodies and minds, or those of their children or clients. Not only medical
interventions but also education and athletic training are all efforts to augment human
performance. We do not leave much in our lives to chance, at least not when we have the ability
to improve outcomes. Genetic engineering may be considered to be just another method used for
such ordinary purposes. Still, Sandel is concerned with what he calls hyperagency, “a
Promethean aspiration to remake nature, including human nature, to serve our purposes and
satisfy our desires. The problem is not the drift to mechanism but the drive to mastery. And what
the drive to mastery misses and may even destroy is an appreciation of the gifted character of
human powers and achievements” (26-27).

Sandel, who is Jewish, does not refrain from appealing to a religious sense of “giftedness,” but he
also identifies in genetic engineering threats to three secular foundations of morality: humility,

broad responsibility, and social solidarity (85). Of course, these secular values are also very much

124 See subheading “Human Genetic Engineering” in the Wikipedia article, “Gene Therapy.” (8.31.15)

135 See “CRISPR/Cas9-mediated gene editing in human tripronuclear zygotes” by Puping Liang, et
al., in Protein and Cell, April 18, 2015. Reported by Gina Kolata, “Chinese Scientists Edit Genes of
Human Embryos, Raising Concerns,” in NY Times, April 24, 2015. The acronym CRISPR stands for
“clustered regularly interspaced short palindromic repeat.”

126 See article by David Baltimore et al, “A prudent path forward for genomic engineering and germline
gene modification,” published in Science (3 April 2015: Vol. 348 no. 6230), pp. 36-38.

Daniel Nevins, Halakhic Perspectives on GMOs, Final Version, Approved Nov. 10, 2015 Page 40


http://www.theatlantic.com/magazine/archive/2004/04/the-case-against-perfection/302927/
https://en.wikipedia.org/wiki/Gene_therapy#Human_genetic_engineering
http://link.springer.com/article/10.1007%2Fs13238-015-0153-5
http://www.nytimes.com/2015/04/24/health/chinese-scientists-edit-genes-of-human-embryos-raising-concerns.html?hpw&rref=science&action=click&pgtype=Homepage&module=well-region&region=bottom-well&WT.nav=bottom-well&_r=0
http://www.nytimes.com/2015/04/24/health/chinese-scientists-edit-genes-of-human-embryos-raising-concerns.html?hpw&rref=science&action=click&pgtype=Homepage&module=well-region&region=bottom-well&WT.nav=bottom-well&_r=0
http://www.sciencemag.org/content/348/6230/36
http://www.sciencemag.org/content/348/6230/36

Jewish values. Belief in God, specifically in God as our creator and teacher in the path of holiness,
is the religious foundation for humility, causing us to accept responsibility for the lives and well-
being of others, and giving us a sense of communal solidarity, both within the covenanted
community of Israel, and with all of God’s creation. Sandel (94) anticipates criticism that his
approach is “too religious” and offers the work of John Locke, Immanuel Kant and Jiirgen
Habermas to buttress the philosophical basis for the giftedness of life. Yet he does not contend
with a religious-based critique that would defend genetic engineering as a form of imitatio dei,

imitating God by acting to protect and strengthen life (as seen above in texts from Rambam, Tur,
and Maharal).

Judaism has been willing to permit nearly anything to protect human life, although there are
some limits (again, one may not murder, commit idolatry or sexual crime to protect life). We
would be wise to recall Ramban’s teaching that the ban on kilayim is an indication of respect for
the Creator, and a necessary restraint upon God’s most audacious creatures. Yet Sandel’s
preference for chance over choice (92) does not resonate deeply with Jewish sources. The story of
King Asa, who turned to physicians rather than God to heal his leg (2 Chronicles 16:12),'% is
accepted in Jewish sources as reasonable if not virtuous conduct.?® Both halakhic formalism and
values-informed analysis provide ample precedent for the modification of human bodies to

improve function and extend lifespan.

The Torah itself anticipates that affluence can cause humans to forget the giftedness of life,
leading them to say, “My own power and the might of my own hand have won this wealth for
me.”1? Likewise, the Torah is concerned with the human tendency to abandon personal
responsibility and to break with communal solidarity, but these are ancient human proclivities,
and are not uniquely triggered by genetic engineering. Human perfection may be an unrealistic
goal, but the improvement of our physical and spiritual abilities is, as Rambam writes in Hilkhot

De’ot, chapter 3, the essential human endeavor.

% PIPYIR WIT R PHN2TDa PHn nHYNYTTY 19372 Imahny »ywnm mwivy niwa Ror YN () .27 ,10 P79 2 DN MaT 1Y
Btk

NI07Y R1AN NP DTRA 212 7NONN MRAINNL N2 Y223 0N .ARIGIN NNOIM AT 1PN 1290 R PYN R”2WIN NMY 7Y Har 128
NY D200 NRIYY .DXRONA DR 9 A NR WIT RY 1PON2 N (170 2 177) 17Ivn N HRIW? 15N wamw D DNYRNN PINVaN
NYYIND MWD M%) INNNRY ANIN ANIRA RIND 7907 237 DY .NTH IMR MNNR NVWHINY NIRIGT 790 1V 1NT MWIRN 1PN
1INVAN NIDNY YWIN KDY MA3Y2 HRN NINR PINNN MNON YR 3 N1WNN 7PN DRI 0NNV NIONY RAN NV T 1IN
D171YN Y32 NNRYI NRIN NIVNN TYNNN D9 DIV VYN RY 130 .15 MIIN RIN TVR MANN MRINNY NN 1IN0 DY
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Physician and ethicist Jeffrey Burack provides a close examination of Jewish perspectives on
enhancement, emphasizing the importance of humility (my) in Jewish thought.’*® He challenges
Sandel’s argument that genetic enhancement poses a unique threat to these foundational values.
After all, we already make many radical adaptations to the human body through corrective
surgeries, organ transplants and mechanical implants, not to mention cosmetic surgeries. While
distinctions can be made between interventions that are demanded (and deserve insurance
coverage), and those that are merely to be tolerated, we do not perceive these remarkable
interventions as a form of “hyperagency” that threatens our sense of the giftedness of life. Rather,
Burack argues that our emphasis should always be on humility. Are our motivations consistent

with our duties to be stewards of the human body for God?

Burack raises an important concern that we have already discussed: are we confident that we
understand the consequences of genetic engineering for both the current and future generations?
Western researchers have sought to limit gene therapy on humans to somatic cells, avoiding
modifications to the germline that could be inherited by future generations. Yet, there is some
evidence of “leakage” of viral vectors used to deliver gene therapy that are later detectable in
semen, making the genetic interventions possibly heritable.'® For Burack, these questions point
to a Jewish paradox—we are responsible to repair the world, but are warned to maintain
appropriate humility about its unknowable ends. Likewise our halakhic examination leads to
conflicting imperatives —both to preserve life and to improve it, to use our gifts of mind and spirit,

and also to remain humble about the limits of our comprehension.

Philosopher Alan Mittleman concludes his 2015 book, Human Nature and Jewish Thought with a

reminder of the importance of limiting the human drive to mastery:

130 Jeffrey H. Burack, “Jewish Reflections on Genetic Enhancement,” in Jews and Genes: The Genetic Future in
Contemporary Jewish Thought, ed. Elliot N. Dorff and Laurie Zoloth (U of Nebraska Press/ JPS, 2015), pp.310-
341.

131 Burack discusses this on p.334: “With present technology there is no absolute guarantee that a somatic
gene therapy intervention will not inadvertently result in germ line changes.” Jeff Fredman called my
attention to an article by Masanori Takehashi that provides evidence for Burack’s concern by
demonstrating that adenovirus, a standard gene therapy viral vector, “may inadvertently integrate into a
patient’s germ line.” Masanori Takehashi, et al. “Adenovirus-mediated gene delivery into mouse
spermatogonial stem cells,” in PNAS (104:8, Nov. 2007). The abstract concludes, “These results suggest that
adenovirus may inadvertently integrate into the patient’s germ line and indicate that there is no barrier to

adenovirus infection in sEermato§0n1a1 stem cells.”
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We have the creativity and freedom to remake the world, and now, increasingly,
to remake ourselves. Our own survival might well depend on cultivating anew a
sense of limits. Adam and Eve were expelled from the Garden of Eden for
transgressing a limit. Limits there will always be, many imposed by human nature.
Our dignity inheres in knowing when and how to master them, and when and
how to accept them with respect.’®

Rabbi Aaron Mackler offers the biblical concept of creation in the divine image, n%¥1 X713, as the
core principle for considering the ethics of genetic engineering.’® It implies “a general
commitment of respect for persons, and that, “care must be taken not to treat a person as an
object.” (281). Mackler cautions at the beginning of his article that we are both too early and too
late to make final determinations on this subject. Genetic engineering has already accomplished
dramatic changes in the genomes of plants and animals, but we still know quite little about what

developments the near and not so near future will bring us.

We are both early and late in the development of genetic engineering. Knowing that determining
halakhah to govern genetic engineering will remain an unfinished task, we nevertheless have
sought to add to the Jewish discourse. We have examined the key texts and values that are

currently at stake. It is now time, with due humility, to offer our conclusions.

V. Halakhic Conclusions

In this responsum we have discovered many causes for concern with genetic engineering,
whether from a theological sense of humility toward the Creator, an imperative to observe the
mitzvah of kilayim, or worries about the safety of GMOs. Each of these concerns has practical
applications. Nevertheless, we have not established a general prohibition on the genetic
modification of DNA in plants, animals or indeed in humans. Most modern methods of genetic
engineering are not directly comparable to the actions forbidden as kilayim by the Bible and
rabbinic literature, since recombinant DNA generally includes just snippets of foreign genomes
that function as widgets in their recipient. Even if the creation of transgenic organisms were to be
considered halakhically equivalent, based on a values-informed analysis, to the forms of kilayim
forbidden by our tradition, the fruits of such efforts would remain permitted after the fact (Tap»13).
And even before the fact (n9’nna%), the motivation to save human lives and enhance health with
therapies that use genetic engineering to combat cancer, feed the rapidly expanding human
population, or produce medications, would suffice to permit that which might otherwise be

132 Alan Mittleman, Human Nature and Jewish Thought: Judaism’s Case for Why Persons Matter (Library of
Jewish Ideas; Princeton and Oxford: Princeton UP, 2015) p.184.
133 Aaron Mackler, “Genetic Enhancement and the Image of God,” in Jews and Genes, pp.274-284.
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forbidden. Still, we remain responsible for the prevention of animal suffering, and for the possible

health dangers to humans and other animals posed by GMOs. Because biotechnology is a

revolutionary field, with real benefits and also real risks that cannot always be anticipated,

halakhic considerations indicate the importance of vigilant attention to the emerging technology

and its applications.

Piskei Din Regarding the Genetic Modification of Plants and Animals

1)

2)

3)

The Torah’s ban on &Y, the physical blending of different species of plants or animals, does
not extend formally to the modification of gene sequences via the introduction of foreign
DNA in order to convey a specific capability in the new organism. Jews may benefit from the
fruits of hybridized plants and animals, but they should not intentionally create entirely new

species.

The health implications of genetically modified foods must be examined on an individual
basis, without making broad assumptions that all GMOs are either salubrious or dangerous.
The Torah’s command (Deut. 4:15) that we guard our health requires vigilant attention to the
safety of our food supply.

When considering the genetic modifications of organisms, Jews must, as informed and
engaged citizens, seek to minimize animal suffering (n»n *9pa 7yx) and to protect extant
species (10 DYP).

Piskei Din Regarding the Genetic Modification of Humans

4)

5)

6)

The creation of dual species human/animal chimera is forbidden.

Modifications of the human genome intended to combat illness are permitted, for they may
promote human health and protect human dignity.

Genetic modifications intended to enhance the aesthetics of otherwise healthy humans are
forbidden, for they violate Jewish teachings about the sanctity of human life. Modifications to
the human genome must be limited to changes needed to restore health. Because the line
between therapy and enhancement is often ill-defined, consultation with a scholar versed in
the halakhic, ethical and biological considerations is required before such therapy is

commenced.
7891 19
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Appendix: Study Sheet of Major Primary Sources

1. Biblical Texts on the Mingling of Species (Kilayim):
Leviticus 19:19.
$P2Y NPY? KD TI0PY DIRDD T3 DIRYD YUN-KD TTV DIRDD YIIN-NY JANNI 10U 'Npn-nR
You shall heed my statutes: you shall not let your cattle mate with a different kind; you shall not sow
your field with two kinds of seed; and clothing made of two kinds of yarn you shall not put on yourself.>*

Deuteronomy 22:9-11.

DT NNV VINN-ND () 10120 NI PN TP YD 7NN WIPN-12 TN 1012 YIUN-ND
DY DRV NN TIVYY WAt RY (X))

9. You shall not sow your vineyard with a second kind of seed [else the fullness from the seed you have

sown, and the yield of the vineyard, may not be used]. 10. You shall not plow with an ox and ass

together. 11. You shall not wear cloth combining wool and linen.

2. Talmud Yerushalmi, Tractate Kilayim 1:1 (Venice ed., 27a).
TINOD 17310 1190 IRV 1PN HIRN PY 123 HY HIRN pY RDY YIRN PY 223 HY PID PY 720990 PRY PN
MOR ANYN MNP MPPNY DIPIN DIV RN TPH /9T RIND DV YY1 MY 7 1Mn0wn smipn Nk 19
2371% OR ANYN MNP MPPNY DPIN DIVN R HIN 12T RY’ND 27 DY YDV ' PYRIN DTIRY
.N12Y NIRN 23 HY NINY NIRN

How do we know that one may not graft a barren tree onto a fruit tree, nor a fruit tree onto a fruit tree
of a different species? Because it [the Torah] states: Guard my statues. R” Yonah [quotes] R” ‘Lazar in
the name of Kahana: It is in accord with R. ‘Lazar’s saying— “the statutes—are those that I have
established in My world.” Henceforth it is forbidden [to blend species] since Adam the First. R” Yosi
in the name of Rabbi Hila [says], all agree that [the prohibition derives from the word] “statutes” that
I have established in my world. Henceforth it is forbidden to graft a black fig [tree] onto a white fig
[tree].

3. Maimonides (Rambam, 1139-1205), Mishneh Torah, Laws of Kilayim 1:4.
TIPYN 1N 102 RXIY DN DXAVY YAR ,DTR YIRNY PIRIN DIYIN RHR DIYIT IRYI DIVN NOR PR
JDYIT ORDI DIWN 112 PR N2 RRII IRINTY ROR PIRT JIRY

The prohibition on mixed seeds is limited to species fit for human consumption, but bitter grasses and
such from roots which are not fit except for [eating, but only for] medicine, and similar [plants] are not
included in the ban on mixed seeds.

134 Translations of this and the following text from Deut. 22 are from Jacob Milgrom, The Anchor Bible,
Leviticus 17-22: A New Translation with Introduction and Commentary (New Haven: Yale UP, 2000), p. 1657.

Remaininﬁ translations are mine unless otherwise indicated.
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Lev. 19:19. Guard my statutes—and what are they? Do not cross-
breed your animals, etc. In the words of Rashi, “These statutes
are royal decrees, and there is no reason for the matter.” But
the sages have not mentioned that the reason [for this mitzvah]
should be hidden, so that the evil inclination, and the nations
of the world would be able to refute them —[this is so] only in
regard to shatnez [mixed-cloth garments], and not regarding
interspecies breeding.

And it is not intended regarding that the royal decree would
be without reason in any instance, for all the words of God are
refined (Proverbs 30:5). However, the statutes are royal decrees
which He decrees in His sovereignty without revealing their
benefit to the people, and the people do not benefit [from
knowing their purpose] but they contemplate them in their
hearts, and accept them out of reverence for His sovereignty.
And so with [all] the statutes of the Blessed Holy One are His
secrets in the Torah that the people do not enjoy knowledge of
their reasons, as with the laws. However, all of the [statutes]
do have a proper reason and full benefit.

The reason for Kilyaim [the ban in mixing species] is that God
created the species in the world—all life forms among the
plants and moving animals—and placed within them the
power of reproduction, so that the species would persist
forever, [at least] so long as the Blessed One should desire that
the world exist. And He made in them the capacity to replicate
themselves and never change, as it says of them all, according
to their species (Genesis 1). And this is the reason for sexual
intercourse that animals mount one another to sustain their
species, just as men and women have intercourse for the sake
of reproduction. But when one grafts two different species, he
alters and undermines the work of creation, and it is as if he
thinks that the Holy One did not complete the work as needed,
and now he wants to help in the creation of the world by
adding new creatures to it. And [furthermore] the species are
not fertile with members of other species, and even the closely
related species in nature that are able to produce [hybrids]
together, as with mules—their stock will cease, for they are
sterile. And for these two reasons, the creation of hybrid
species is despicable and futile....

And I have already written in the Order of Creation (Genesis
1:11) that the plants all have their source in the heavens, and
from there God gave them their blessing to live forever. But a
person who blends together species undermines, and mingles
the work of creation.
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4. Nachmanides (Ramban, 1194-1270), Torah Commentary, Leviticus 19:19.
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5. Sefer HaHinukh (anonymous, 13" century, Barcelona), #545, Sending off the Mother Bird.

The purpose of this commandment is to make us ORN MYV 117 YR NNY MY¥ND TWIVN
aware that God’s providence is over all His N3 ,0791 DTRA PN POVIL DY RN T2
creatures—especially over humanity, as it says, IRV M WR DT DI DY PIY ) 1INV
“for His eyes are upon the ways of humanity” (Job IRANY MY 59 TIT PN DN YHYI YN
34:21). And over other living species [God’s DoYY 1Y RY 19 HYY PR DYpa RN PIa
providence] is general. That is to say, that He, may D”P) NN NNIYNA 73 ,00R7237 210 YIN Pn
He be blessed, wills the existence of the species, N’N2Y,01PN 12 RN 1270 HY RN I TYH
and therefore not one of the created species will M AR NODIT P T Y NPT DIRD
ever go extinct, for it is within the providence of TARY 1Y ROW DYV PIPND DYP NIVNRN
the blessed One who lives and lasts forever, over DYN DRI 7P TV D7D XN DY TNR
each thing that exists. And when a person 197 .01 DY 18AM 19NRNA YIN IRTIY

contemplates this, he will know the ways of God,
and see [God’s glory] in the continued existence of
the species in the world, that not one of them goes
extinct and is lost, from eggs in the nest to the
mighty horned-ram, from the day that they were
created—all that exists is according to [God’s]
word and will.

6. Sefer HaZohar (c. 13 century, Spain), P” Kedoshim, III: 86b. Translation by Daniel Matt, The
Zohar: Pritzker Edition (Stanford UP, 2014), Vol. 8, pp.39-40.

Thus it is written hugqotai, My statutes you shall TN 927 122 1INVN 'MPN NR 2N RT O
keep. [Your cattle you shall not mate kilayim with a PN RINN2 RNYYI RY'T YN 5P RIn TM
different kind; your field you shall not sow kilayim, RPT2 R1T ROPRY PIT 9HNNY POR 9 I
with two kinds; two kinds of threads—shatnez--shall NMINRN RYM RN HIH APYRT 1722 RINKX
not come upon you] (Lev. 19:19)—because every RIYNT 72N WINIRILRDIVHT RDNG WININY

single one is appointed over a specific object in the
world by that hoq. Consequently, it is forbidden to
switch species, to insert one species into another,
because one thereby uproots each power from its
place and negates the celestial family, falsifying
the royal solemnity.

7. Rambam, Guide of the Perplexed 11I: 18, trans. Shlomo Pines (U Chic., 1963), pp.474-5.

After what I have stated before about providence singling out the human species alone among all the
species of animals, I say that it is known that no species exists outside the mind, but that the species
and the universals are, as you know, mental notions and that every existent outside the mind is an
individual or a group of individuals. This being known, it is also known that the divine overflow that
exists united to the human species, I mean the human intellect, is merely what exists as individual
intellects.... Accordingly, divine providence does not watch in equal manner over all the individuals
of the human species, but providence is graded as their human perfection is graded....
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Maharal (R” Yehudah Loeb b. Bezalel, ¢.1520-1609), Be’er HaGolah, 2:10.

As for those who are surprised by [God’s
instruction to Adam for] grafting of two species,
certainly according to the Torah given by the Holy
One to Israel this practice is forbidden as kilayim
(Lev. 19:19). But Adam the First was to do this act,
because this [new species] deserved to be in the
world, so that the world would be completed. And
even though the Torah that the blessed God gave
forbids this [mixing] as kilayim, this is only
according to the way of Torah. There are many
species that were created in the world, and the
Torah forbade [Jews] from eating them, and yet
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DNAY ,09Y2 IR AT YO oy ,nYdNa
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DIVN RN DRI NOR 23 IRIN AT ;T2

they were made in the world to complete the
world. And the prohibition of kilayim is not a
matter of sexual perversion, for the Torah also
prohibited plowing with them together. This

TIT AN I DPINND DNN 1aNY PRY
YWY ,72%2 NINN TIT NINR 9291000
.72% YN

indicates that the prohibition of kilayim is only
about [not] joining two separate species together,
according to the way of Torah. And we have
already explained that the way of Torah is one
thing, and the completion of the world is another.

9. Psalm 8 and Midrash Bereshit Rabbati, Vayetze (p.129).

INPWNR (1) NN TN T92I) DXAYRN VYN INTENM () MTPON D DIRTJI NN YIRTTN (D)
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What are humans, that You have been mindful of them, mortals, that You have taken note of them, that You have
made them little less than divine, and adorned them with glory and majesty; You have made them master over
Your handiwork, laying the world at their feet, sheep and oxen, all of them, and wild beasts too; the birds of the
heavens, the fish of the sea, whatever travels the paths of the seas. O LORD, our Lord, how majestic is Your name
throughout the earth! (Psalm 8: 5-10)

IR N RYWIN IR .MYPNRN OR IRED DN INRIV 2Py AT (1 DY DYNN) DNYRN VYN INTONM
DN NNY RYR 70N 710 RYY TN ,MITHY PR 791 DAYR TN YIT DNN WP IX IV DV NN
Mwa)

That you have made them little less than divine—This refers to Jacob, for it says (in Genesis 30:39), and since
the goats mated by the rods.... Rabbi Hoshaya explains, “He would draw an image, and just as he drew,
so the seed formed in the water of their wombs, and so did they give birth. This teaches that [Jacob]
lacked only the ability to give them a soul.”
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10.

11.

Arukh HaShulhan of Rabbi Yehiel Michel Epstein, Yoreh De’ah 84:36.

L02IRYNY NN NN RDT 12 NUY PYN PRY 1N 17N NIOR RYT RIN NNRD
In truth, the Torah did not forbid anything that the [naked] eye cannot perceive, for the Torah was not given to
angels....

Responsa of R” Shlomo Zalman Auerbach, Minhat Shlomo II, 100:7.
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DRI DIRY

Regarding his question regarding genetic engineering, where they insert cellular materials from one organism to
another, and in so doing transform the structure of the second, whether this action can be exempted from the
prohibition of kilayim since these cellular materials are not visible to the [naked] eye: [In my opinion,| since the
workers are manipulating these materials, and transferring them from one species to another, this should certainly
be considered as “visible to the eyes,” and it is not comparable to [the permission to eat] microscopic worms, which
are not seen.
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