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Rabbi Elliot N. Dorff and Marc Gary

Providing References for Schools or Jobs
This teshuvah was approved on April 30, 2014 by a vote of eighteen in favor, one against, and
two abstaining (18 - 1 - 1). Voting in favor: Rabbis Kassel Abelson, Aaron Alexander, Pamela
Barmash, David Booth, Elliot Dorff, Baruch Frydman-Kohl, Susan Grossman, Reuven Hammer,
Joshua Heller, David Hoffman, Jeremy Kalmanofsky, Jane Kanarek, Adam Kligfeld, Gail

Labovitz, Amy Levin, Daniel Nevins, Elie Spitz, and Loel Weiss. Voting against: Rabbi Paul
Plotkin. Abstaining: Rabbis Avram Reisner and Jay Stein.

Question: What norms govern giving oral or written references for schools or jobs?*

Answer:
At first blush, the answer to this question seems obvious: just tell the truth. After all, the

Torah itself demands that we pnn apw-a1n, “Keep far from falsehood.”® The prophet
“Love truth and peace.””® In the Talmud, Rabbi Hanina declares, wytpn Yv ymmn : X0 >39 0N
N N0 - Tna “The seal of the Holy Blessed One is truth™-- and we, after all, are supposed to

emulate God. So why is there any question here?

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance
in matters of halakhah for the Conservative movement. The individual rabbi, however, is the
authority for the interpretation and application of all matters of halakhah.

! This responsum addresses an issue that has some parallels with the responsum on
whistleblowing by Rabbi Barry Leff, to which readers are referred: “Whistleblowing: The
Requirement to Report Employer Wrongdoing,”
http://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/20052010/leff w
histleblowing.pdf

2 Exodus 23:7.

3 Zechariah 8:16, 19.

4 B. Shabbat 55a; B. Yoma 69b; B. Sanhedrin 64a.



There are two reasons why this is a question worth considering. First, although the
Jewish tradition does indeed value truth greatly, it also bids us respect the honor of all God’s
creatures (kevod ha-briyyot),®> and an important way in which it instructs us to do that is through
how we talk to and about other human beings. In other words, in this area of life, as in most
others, it recognizes that truth is not an absolute value but rather one that must be balanced with
another value, in this case that of kevod ha-briyyot. Exactly how to do that is the topic of this
responsum.

Second, Jews are also governed by the laws of the nations in which they live, and so this
is a topic where they must consider not only what their religious tradition tells them to do, but
also the civil laws and moral norms that govern this area of life. They must then integrate the
instructions they receive from both legal and moral systems. This responsum will use American
law as its example of civil law because the question arose in that context. Jews living in Israel
and other countries can and should adopt what is said here about American law to the laws of the
nation in which they live and make the changes necessary to our conclusions, but the principles
of Jewish law delineated in this responsum apply to Jews worldwide.

Finally, this responsum, as a responsum in Jewish law, applies directly to Jewish
employees and owners of a company and the employees, administration, and lay leaders of
Jewish nonprofit organizations. Jews, however, function in a largely non-Jewish world, and so it

will also address the question of Jews working for a non-Jewish company or agency.® In both

5 B. Berakhot 19b; B. Shabbat 81b, 94b, B. Eruvin 41b; B. Megillah 3b; B. Menahot 37b.

¢ Traditional Jewish law distinguishes in a number of areas of the law, especially commercial
law, between what Jews owe other Jews in contrast to what Jews owe non-Jews. Sometimes this
distinction was simply a manifestation of what it means to be part of the community, with its
incumbent duties as well as rights, as against being outside the community, very much like the
distinction between citizens and aliens in duties and rights within many modern nations. So, for
example, even though the Rabbis declared (T. Gittin 3:18; B. Gittin 61a) that Jews must care for
the poor (and the sick and mourners) of other nations “for the sake of peace,” and that
obligations for the sake of peace have Penateuchal authority (B. Gittin 59b), they also declared
that a Jew’s duty are to follow the form of concentric circles, with caring for oneself first, then
one’s family, then one’s local community, then the larger Jewish community, and only then the
non-Jewish poor (Mikhilta “Mishpatim” 19 on Exodus 22:24; Sifrei “Re’eh” on Deuteronomy



contexts this responsum addresses when Jews must live up to the standard of Jewish law on this
issue, even at the cost of their jobs or of losing in the competitive race of business, and when not.
As we will develop below, the question at hand is both what duty does an evaluator have
to tell the truth — and to whom and how much — and, conversely, what permission does an
evaluator have to tell the truth — and to whom and how much — despite the real danger of
slandering the candidate for the school or job? Further, what are the grounds for establishing
that duty and that permission? That is, what laws and values in the Jewish tradition require us to
tell the truth — and to what extent — and what laws and values in the Jewish tradition permit us to
do so despite the fact that because nobody is perfect, evaluations will inevitably involve saying

negative things about the person being evaluated?’

15:7; B. Bava Metzia 71a; B. Nedarim 80b; M.T. Laws of Gifts to the Poor 7:13; S.A. Yoreh
De’ah 251;3). Sometimes, though, this distinction was a response to the persecution and legal
discrimination that Jews faced. At the same time, the Torah demands that with respect to aliens
living among Israelites,0onx 130 932) 027 M0 1NN VIYM NNX NN “The same ritual and the
same rule shall apply to you and to the stranger who resides among you” (Numbers 15:16), on
the basis of which the Rabbis maintained that n9mnaw MmN Y53 NIND DN MYM INON X2 “the
Torah equated the Israelite and the stranger with regard to all the commandments of the Torah”
(Sifrei, “Shlah” 3). This, of course, was with regard to the resident alien and not to other non-
Jews. In our day, however, when the vast majority of the world’s Jews live either in Israel side
by side with non-Jewish citizens, or in Western liberal democracies outside of Israel, where
Jews and non-Jews are equal citizens, this thrust in the Torah and Rabbinic literature toward
equal treatment should clearly apply.

In this responsum, therefore, the distinction between Jews working for other Jews as
against Jews working for non-Jewish companies is not based on Rabbinic or medieval responses
to prejudice, for in modern Western countries Jews are thankfully treated in the law as equals
with all other citizens. The distinction is rather due to the fact that Jews working for non-Jewish
companies are bound by the policies of those companies, and, with a few exceptions noted later
in this responsum, must and may abide by those policies in order to keep their jobs. In contrast,
Jews working for Jewish companies or nonprofit agencies have an additional Jewish duty to
abide by Jewish law, and this responsum spells out what that requires for both employers and
employees in the matter of providing references. (We would like to thank Mr. Jerry Abeles for
raising the issue of Jews working for non-Jews in responding to an earlier draft of this
responsum, and Rabbi David Booth for alerting us to the misconception that readers may have in
our making any distinction between the norms that affect Jews in working for Jews in contrast to
non-Jews.)

7 We would like to thank Rabbi Elie Spitz for suggesting that we alert readers to these two
elements of our question early on in our responsum.



The Power of Words

On Yom Kippur (the Day of Atonement), the holiest day of the Jewish year, at each of
the five services of the day, Jews recite a long litany of sins for which we ask God’s forgiveness.
A large proportion of that list involves sins we commit through speaking. Clearly, then, the
Jewish tradition takes the ethics of speaking very seriously. In fact, the Rabbis of the Talmud
note that if one embarrasses someone else in public, the victim’s face often turns white, and they
compare that to the pale face of the dead so as to say that embarrassing a person is akin to killing
him or her:
NP DY : 7Y N 7.0DT TV 1IN D292 171720 29 PIADNN DI : PN 92 J9N) 27T 7PHP NIN DN

ANINNONINY NPDID DIRT 7D XIINT NN
Someone taught before Rabbi Nahman bar Isaac: If a man put his neighbor to shame, it is as if he

shed blood. Rabbi Nahman said to him: Well have you spoken, for we see how the red
disappears [in the victim’s face] and the pallor comes.®

In fact, they go further: such a remark, also “kills” both the speaker and the listener. The Rabbis
therefore call slander “the third tongue” (lishan telitae) because “it slays three people: the
speaker, the listener, and one spoken about.” 192151 119015 3710 ,INNON DI0P IRTPON WD
o ® Not only do speech violations cause death; they also deprive a person of a place in the

World to Come:

AN TI22D NT DN NI D NN TNON N 0N XIN P I2T XD D NP PTN 12 PNDID YW NN M
1001 11IND DTN 12 DWW NNRAN 1Y NNTRN DY DITON ND20X N DM 1DINN NI 1272) ON)
NPIY N2 7Y 3N PRI NN O2WD 1D NNMP YIPM NN 02y DTRN 19 PYIN 1Y DXI2T NYAIN

21D TNID YIN NYUN TV

8 B. Bava Metzia 58b.
9 B. Arakhin 15b.
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Rabbi Manah derived them all from reasoning about a verse [Deuteronomy 32:47]: “For
this is not a trifling thing for you,” this is study of the Torah; “it is your very life,” this is
honoring one’s father and mother; “through it you shall long endure,” this refers to acts of
loving kindness; “on the land,” this is bringing peace between one person and another. In
contrast to these virtues, there are four great sins for which a person is punished in this
world, and their capital, or stock, remains in the form of punishment dealt out to him or
her in the world to come. These four are idolatry, incest, murder, and slander, the last of
which is as bad as all the other three put together.1

As the Book of Proverbs succinctly put it, y3¢5-132 0»n) ny ,“Death and life are in the hands of

the tongue.” 1

Words obviously are not altogether a bad thing; like all our other faculties, the moral
quality of our speech depends on how we use it. The following rabbinic story makes this point
eloquently:

12 RO YTE D PAT P19 57K WD Y 121 PO NPIW 10 NIV YT OY AT P19 1T 120D 37aWIN
NI VTN T MIN NIN TI) 1D % 12T NN XAV YT T N NIN TIT PTIN 97K WY 7DD a1 PO Npw

PYH WA Y WA T PN NIV MY 20 MN TD NNWXA 1PN KNIV 1N 97N 19D 128 NN

Rabbi Shimon ben Gamliel said to his servant Tabbai: “Go to the market and buy me
good food.” He went out and brought back a tongue. He told him, “Go out and bring me
bad food from the market.” He went out and brought him a tongue. He then asked him:
“Why is it that when I said ‘good food’ you brought me a tongue, and when I said ‘bad
food’ you also brought me a tongue?”” He replied: “It is the source of good and evil.
When it is good, it cannot be surpassed; when it is evil, then there is nothing worse.” 1?

The Misuse of Words

We human beings have been quite creative in developing ways to misuse words, and, as
the Yom Kippur liturgy reminds us, we therefore have to be especially careful in how we speak
about and to others. Moreover, as people created in the image of God, we must have respect for

ourselves as well; when we abuse our power to speak, we besmirch ourselves as well as the

107, Pe’ah 1:1 [15d in the one-volume edition; 3a in the Judaic Classics online version].
1 Prov. 18:21.
12 Leviticus Rabbah 33:1.



people to or about whom we are speaking.
In the context of creating references for schools or jobs, the Rabbis’ norms banning the

following forms of speech are relevant.
Lies (sheker)

Telling lies — that is, knowingly and intentionally telling someone something that you
know to be false — undermines people’s trust in one another. Indeed, at the extreme — that is, if
everyone lied so often that one could never assume that the next person was telling the truth —
social cooperation, commerce, friendships, and family relations would become impossible. We
would all be living in a terrifying world. It is not surprising, then, that the Torah specifically
prohibits lying: v ynv Nwn NY “You must not carry false rumors (literally, “worthless words to
be heard”) ... pnn w21 “Keep far from falsehood (sheker),” and »wnon-ny 123)m N9
NPRY WIN IPYNTND
“You shall not steal; you shall not deal deceitfully nor lie to one another.”4

The Rabbis understood the social consequences of lying:

12 PYMIY PR T NNNK IINIDINRY ORTI OV IVNY T
“This is the penalty for the liar: even when he tells the truth, no one believes him.”*® They also
condemned it as a form of theft, indeed the worst form of theft: 2 y9192w PYWNIN 1 P20 NYav
n»Ian nyT “There are seven types of thieves. The person who steals a person’s thought [i.e.,
deception] is the worst of them.”6

Why did the Rabbis think of lying as the worst form of theft? Why is it worse than
stealing money or property from a person? One answer is that even though people who have

been robbed often feel personally violated, in the end it is one’s property that the thief has

3 Ex. 23:1, 7.

4 Lev. 19:11.

15 B. Sanhedrin 89b.

16 T. Bava Kamma 7:3.
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encroached upon, not one’s person. Often the thief does not even know the person from whom he
or she has stolen. Deception, though, is immediately and directly personal: the liar knows you
and did not think enough of you to tell you the truth, and so you rightly feel dishonored and
molested. We will see below how the Rabbis make the same kind of distinction between

property and person with regard to slander.

Of course, sometimes one tells a falsehood without knowing that one is doing so and
without intending to do so. In such cases, the level of moral culpability is much less; one has
simply made a mistake. Nevertheless, the Rabbis warn us against our very human desire to be
seen as someone who knows everything, for that may lead us to give people false information:
TNNM NTANN XYW VTP OPR MY THYD THY -1 NXT “Mar said: Teach your tongue to say ‘I do
not know,’ lest you invent something and be trapped” 1’ Similarly, the Jerusalem Talmud reports
a letter of recommendation that praises someone specifically for admitting when he did not know
something:

NN NTN YD 2INDT NOWI T 127D D9 7PD 99N I1YD 9520 NN NN 92 7N 27T
DY) DTN DIY NNOVYY 3N 71D AN PO RN RYIND YNDINYD PIPNT IPONT
DYA N2)I0VNY RINT T2 XIN 27 XNDIT 227 MPIN 227 APDINX WPV TY NI KNP IdMOY

PIYNRY XD 121D Y12 INRY DIT) DTX D30 NNDY I MY 2N 1IN NAD YNOIT Y

R. Hiyya bar Abba came to R. Eleazar. He said to him, “Win the favor of R. Yudan, the
patriarch, so that he will write on my behalf a letter of recommendation, because | am
going abroad to make a living.” He won his approval, and he wrote him as follows: “Lo,

we send you a great man as our messenger. He is our agent and is in our status until he



8
comes back to us.” R. Hezekiah, R. Dosetai, R. Abbai bar Zamina, and some present tell

the tale in the name of R. Dosetai the Elder: Thus did he write for him, “Lo, we send you

a great man, who is not ashamed to say, ‘I have not heard the answer to your question.”””*®

“I do not know” is a really important sentence to make part of one’s common speech
patterns, for then the hearer knows that the provider of the reference is being careful in asserting
only what s/he really knows. “I do not know, but I suspect something negative,” though, is a flat
violation of the prohibition against slurs (leshon ha-ra). On the other hand, “I do not know, but I
suspect something positive” indicates exactly how much you yourself trust what you say if you
then venture a guess and then explain the basis for your assertion. Under those circumstances
nobody is deceived. The hearer may just accept the guess or suggest one of his or her own if the
matter does not mean very much to either person. On the other hand, if the hearer or the recipient
of a letter of evaluation really needs to know the answer for some practical or personal purpose,
the speaker has put him or her on notice that even though the speaker or writer thinks that the
answer is X, the hearer or recipient will have to go elsewhere to find out conclusively. That is, by
saying “I do not know,” the speaker or writer has transferred responsibility for discovering the
answer back to the hearer or recipient of a reference letter.

Does such an admission, though, undermine our own self-respect and the honor that
others will give us? Not really, for in our heart of hearts we realize that none of us is all-
knowing, as the Jewish tradition believes God to be. Therefore, one should not be embarrassed to
admit not knowing something. Even if the question is in the hearer’s or recipient’s area of
expertise, that person will appreciate an honest admission of a lack of knowledge — especially if
the one asked then goes to the trouble to find the answer if one is known. Honesty about what

one knows and does not know about relevant, work-related factors that affect the person’s

17 B. Berakhot 4a.
18 J. Nedarim 10:11 (35b); see also J. Hagigah 1:8 (7a). We would like to thank Rabbi Daniel
Nevins for pointing out this source to us.



candidacy is always the best policy so that one can avoid telling even unintended falsehoods and
thus be trusted.
Slurs (lashon ha’ra) and Slander (motzi shem ra)

While saying false, negative things about a person (slander, motzi shem ra) is obviously
problematic as a form of lies intended to defame and hurt the person being described, in most
situations Jewish law also prohibits negative comments that are true (slurs, lashon ha’ra). It even
prohibits comments that are not themselves defamatory but imply negative things about someone
(avak lashon ha-ra, “the dust of saying bad things” or “the dust of slurs”). Maimonides defines

these prohibitions this way:

NN IINY 97YR 1IN NN 190NN NI ,YIN NYD RIN N3 IND 5952 NIM TRDTY NN NY w a
721 5199 NWY TI) T 0INY 2AVWPY NT YIN PYD DY DAN PN HY Y7 DY NIXID NIPI IPY IIND YAN
NYO MPON dNY 55 /N NI 2NN IIN DT DY ORI DY DT 1IN POY INYHY T T PN P T
NTAY,NIN OV PON Y PRI NN DDA DTRD D PYIN MY YOV DIION YINN Y .MV NI
12INI YN )IWI 1901D1 DI DIION NN T, 091D THID ¥IN PYI) DINT MDY NPIY N2 DY)
YIN NYO NWOY DIION 1IN TIVY 1D PTR M3 NNX 1PNV 720 NIYOD YINNK IWN 1INV ,IPOY 191D
YN NYD PAR IV DT ¥ T AIDIRD 1D AN IDAPNM L 1OY IDIRY NI 10PN IIND : IININ
TN DY) YR DN WTIND NN OIPR INDIN IPNY IINOY IN ,NNY XINY NN 7PTPY INDAD DR M) TN
1I90°W DNY DN NTY YIN NWY PIAN N1 OIN PRIV 291 17720 NIV 190N IIY IR D272 KYPI)
Y N2 NI TINNY Y AWNN NYOP DOWN 1922 DY) DIP2INYI THI2N NNOY IINX PIVD DT O, INma
N NNOYY NIN ,NNIYVA I2TDINPRY DI WX NP TIT PINY TIT ¥IN NYWH 1901010 191, Ny)
NI MINKDI TIT YIN PYD 190101 121 2N PRYN KON TN NINY DN DXPT NI NDNYNNI INNON2
NYI DT TV YT IR ININ I PNNNYI NIN NIN YIN PNYD 12TV 1T 2TV YTV 1K IPIND IDIND 190Y
SV PYUYN IORY IN YIN

DN XY ,0MI2T MINWYD ONNY 2W1Y 1OV 91 DNNOWA NTI MORY ¥IN NV 0OY1 DN DR DI D

ST29 YN PYWY DY NON 92702 I1IMIAN DY PT I
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There is a sin much greater than this [that is, greater than telling tales about
someone else], and it is included in this negative prohibition, namely, slurs (literally,
“talk about the bad,” lashon ha-ra). That is someone who talks negatively about someone
else, even if he speaks the truth. But one who [additionally] tells lies is called “one who
spreads a bad name” (motzi shem ra) about someone else. One who engages in such
slander sits and says: “So-and-so did this,” “So-and-so were his ancestors,” “So-and-so |
heard about him,” all of which are [false and] defamatory. For such a person Scripture
says, “May the Lord cut off all flattering lips, every tongue that speaks arrogance” (Ps.
12:4).

The Sages said: “For three sins, a person is punished in this world, and he has no
place in the World to Come: idolatry, incest/adultery, and murder — and slander is like all
of them combined.”® ...

There are also words that are “the dust of slurs” (avak lashon ha-ra). How so? If
A says to B, “Who would have ever thought that C would be as he is now?” Or A says,
“Don’t ask about C; I don’t want to tell you what happened,” and similar talk. Also,
anyone who compliments a person in front of his enemies speaks the dust of slander, for
that [positive talk] will cause his enemies to speak negatively of him. About such speech
Solomon said: “He who greets his fellow loudly early in the morning shall have it
reckoned to him as a curse,”?° for from his compliment comes defamation. Similarly, one
who slurs another through a joke or frivolity, that is to say, he does not speak in hatred
[but nevertheless insults a person engages in the dust of slander]. This is what Solomon in
his wisdom said: “Like a madman scattering deadly firebrands, arrows, is one who cheats
his fellow and says, ‘I was only joking.’”?! Similarly, someone who slurs someone
through deceit, as, for example, he speaks innocently as if he did not know that what he
was saying was a slur, and when people protest, he says, “I did not know that this is a slur
or that So-and-So did that” [when he in fact does know the defamatory character of what
he was saying is a person who engages in the dust of slurs.]...

All these are people who slur others. It is forbidden to live in their neighborhood,
and even more to sit with them and listen to them.?2

Spreading false, negative comments about people — that is, slandering them -- clearly
attacks their integrity and reputation, and that is, as Maimonides says, akin to murder. But even
slurs — that is, true but negative comments about someone (lashon ha-ra) — can be nothing less

than lethal. Oliver Sipple is a woeful case of this. Sipple, an ex-Marine who saved the life of

197, Pe’ah 1:1 (5a).

20 Prov. 27:14.

2! Prov. 26:18-19.

22 M.T. Laws of Ethics (De’ot) 7:2, 3, 4, 6.



11

President Gerald Ford by deflecting the gun directed at him by Sara Jane Moore, became an
instant national hero. Despite his request to reporters, “Don’t publish anything about me,” many
noted in their articles that Sipple was active in the gay community. This led to rejection by his
parents, who had not known about that aspect of his life — even to the point of his father telling
him that he was not welcome at the funeral of his mother — which, in turn, led Sipple to drink
heavily and to die alone at age 47. The reporter who first publicized Sipple’s homosexuality
made this postmortem comment: “If I had to do it over again, I wouldn’t.”?3

Note that this case illustrates that what constitutes negative information depends largely
on how the hearers will respond to it. After all, being gay is not in and of itself a bad thing; for
many young people now, it is simply a fact of life, like the fact that some people have blue eyes
and some have brown eyes. At the time, though, Sipple knew that his parents would think ill of
him if they knew that he was gay, and that was all that mattered.

The prohibition of uttering negative speech applies all the more if everyone knows that
what the person is saying is negative, for then there is a clear intention to defame a person. We

may not defame a person, for we are required to respect each and every person as being created

in the image of God:

YT D95 NV, TN TYIY NANNY VY XIPM IIX YT ,NTIND 91T DD 1Y OTX MTIN 190 DT ININONTY 12
DN RDININ V7R DY 1IN HOPNY dNOOPNN DIXIN MDY 22N NTANY YNNI DOXRIN RN XOV , NN

AMN NYY DNYN MNTL NN INK DY YT )2 vy

Ben Azai said, “This is the record of Adam’s line. [When God created man, He made him
in the likeness of God; male and female He created them]” (Gen. 5:1-2). This is a great
principle in the Torah. Rabbi Akiba said: “Love your neighbor as yourself” (Lev. 19:18).
This is a great principle of the Torah, for one should not say that since | have been
shamed, let my fellow person be shamed with me, since | have been disgraced, let my
fellow person be disgraced with me. Rabbi Tanhuma said: If you did so, know whom you
are shaming, for “God made him [the human being] in the likeness of God” (Genesis

23 Stephen Bates, If No News, Send Rumors: Anecdotes of American Journalism (New York:
Henry Holt, 1989), pp. 142-143.
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5:1). 24

SToWS POY 253N 792N THAD O IMIN NYON 119

Rabbi Eliezer said: Cherish your fellow human’s honor as your own.?

DNV NWYN KDY INX[ DNYTY DD TIA0 DYTH : YHY XN

So great is human dignity that it supersedes a negative commandment of the Torah.?®

The respect demanded by the Jewish tradition for each and every human being does not mean
that we must accept everything that anyone does. After all, the Torah is filled with laws that
categorize certain forms of human behavior as prohibited and others as required, and if Jews fail

to abide by those laws, the Torah demands this:
£ RON Y NYDTNDY TIPRYNN D20 NN 72272 PONIN MYIND

Do not hate your brother in your heart. Reprove your kinsman,
and bear no guilt because of him. ?’

But that reproof must be given in private so as not to disgrace the person in public and must be
done constructively and with respect for the ultimate human dignity inherent in each of us. The

Torah applies this even to someone who is to be flogged for violating a negative commandment:
FPPY? PN NP N2 NN NZNOY INDD7 POMY PDY NI 122 DY

He may be given forty lashes, but not more, lest being flogged further, to excess,
your brother is degraded before your eyes.?

Certainly, then, in everyday speech we must respect the dignity of each person by avoiding
defamatory speech, even if the negative information is true and all the more if it is false.
This has several important implications for writing letters of reference. First, one should

decline to write a letter of reference when the job description or school program for which the

24Genesis Rabbah 24:7.

23 M. Avot 2:15 (2:10 in some editions).
26 B. Berakhot 19b.

27 Lev. 19:17.

28 Deut. 25:3.
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person is applying is not clear, for then one will likely be saying things about the candidate that
are irrelevant (and thus forbidden rekhilut, gossip) and possibly negative (lashon ha-ra), even
when not intending to do so. An exception to this rule occurs in those circumstances when the
applicant is applying for a variety of different university programs or jobs and requests a general
letter attesting to the applicant’s academic or professional qualifications. 2°

Second, as we shall develop more fully below, even negative comments about a person
must not be general slurs against the person, such as “He is lazy,” or “She is irresponsible.”
Instead, negative evaluations of the person must be justified by reference to specific, relevant
things the person did or failed to do that demonstrate the negative evaluation.

When, though, may one say something negative about someone else? Indeed, when
should one do so?

One may share negative information with someone else — and one should do so — when
ignorance of this information is likely to harm the recipient of the reference. This is in contrast to
the many circumstances in which negative speech about a person serves no practical purpose for
the listener but is just intended to diminish that person’s honor. These are the kinds of lies, slurs,
and slander that the Torah and later Jewish legal literature have prohibited, as discussed above.
Although the rules about speech begin in the Torah and are developed further in the Talmud and
by medieval authorities, Maimonides in particular, Rabbi Israel Meir Ha-kohen Kagan (Poland,
1838-1933) arguably wrote the most extensive halakhic treatment of the Jewish laws of speech in
the book by which he is often known, “Hafetz Hayyim,” the title of which is based on Psalm

34:12-15. Therein he defines when lashon ha’ra is permissible and even mandatory:

6:2. There is of course a distinction between hearing and accepting, because in the case of
listening there is no prohibition unless the information has no future relevance to the
listener. If, however, the information - should it be true - does have relevance to the
listener, for example if the listener realizes at the outset that the speaker wants to show

22 We would like to thank Rabbi Amy Levin for calling our attention to this aspect of providing
recommendations.
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through his story that the subject is untrustworthy or some other such trait and the listener
is considering a business dealing or partnership with the subject, or arranging a marriage
for him or any similar involvement, it is permissible to listen in order to explore the
information and protect himself. The listener's desire to hear the information must not be
to listen to the disparagement of his friend, but rather to protect himself so that he will not
sustain damage or end up in a dispute, or any other sort of misfortune.

It is also a principle that if the listener will not benefit by hearing the information,
but through his listening good can come to others, it is permissible. For example, if he
listens to the information so that he can later verify it and then rebuke the individual in
question such that perhaps through [his involvement] the sinner will repent, or he will
return stolen goods to their owner or he will appease the person he incensed, or similar
rectifications, his listening would be permissible, as explained above....

6:3. Let this not be a surprise to the reader that he should say: "How can we possibly
satisfy the expectations of Heaven, for you have defined [the parameters of the law such
that] even listening to the disparagement of one's fellow is forbidden, yet what if the
information is relevant to me, with regard to my business or for other reasons?"

The answer is: one who wants to satisfy his obligations with regard to listening [to
Lashon Hara] should conduct himself as follows: if someone were to approach him and
should want to talk about another, and he understands that the speaker wants to speak
negatively about the other person, he should ask the speaker, "Will the information that
you want to tell me have future relevance to me, or will | thereby be able to rectify a
situation by rebuking the offending individual, or some other positive outcome (as
discussed above in paragraph 2)?" If the speaker replies that it does have future relevance
or that he could correct a situation as discussed above, it is permissible to listen to the
information.°

In two other places, Rabbi Kagan creates a list of the conditions under which one has a duty to
give negative information about a person to another potential mate, business partner, or
employee (and presumably the same would apply to a potential student). Although the lists are
somewhat different, they both include the following conditions for revealing such information:
(1) only if the problem is serious; (2) only if person providing the reference does not exaggerate
the nature or extent of the problem; (3) only if the sole motivation for revealing the information
is to prevent harm to the person to whom it is supplied and not from animosity for the person

named and discussed; (4) only if there is no way to protect the potential victim without engaging

30 Hafetz Hayyim, Laws of Slurs (Lashon Ha-ra) 6:2-3, available at
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in a slur or gossip; and (5) only if there are reasonable grounds to presume that the information

divulged will be a determining factor in making the decision.3!

Although Rabbi Kagan’s book is often cited in articulating Jewish laws about speech, one
can plausibly interpret it as a book of moral education, musar, rather than one aiming to specify
the law. In that case, one might understand these norms as moral ones but not legal ones.® The
Torah and Talmud, however, include several legal bases for overriding the Torah’s bans on slurs
and gossip, and it is more likely that Rabbi Kagan intended to lay down legal norms as well as
moral ones. Whether he did or not, it is appropriate for us to interpret these norms as demanded
by Jewish law as well as Jewish moral concerns. Specifically, these three legal sources are
relevant to what he says: Leviticus 19:14, Svon ynn 89 1y %991, “Before a blind person do not
put an obstacle,” which the Rabbis apply not only to a physically blind person, but also to one
who lacks important information that could likely harm him or her®®; Leviticus 19:16, Tiayn No
7y 079y “Do not stand idly by the blood of your brother,” which the Talmud interprets to
require that we seek to rescue people who are in harm’s way,** and which the Rabbis in the Sifre,

Maimonides, Rashbam, Tosafot, and Sefer Ha-Hinukh apply to monetary harm as well as

http://torah.org/learning/halashon/chapter6.html (accessed 9/3/12).

31 Hafetz Hayyim, Laws of Slurs (Lashon Ha-ra) 10; Laws of Gossip (Rekhilut) 9. Both are
available at http://torah.org/learning/halashon/rchapter9.html (accessed 9/3/12).

32 We would like to thank Rabbi Elie Spitz for pointing this possibility out to us. Of course, if
one sees moral norms as integrally related with Jewish law, then even if Rabbi Kagan had
originally intended to articulate only moral norms, it would nevertheless be appropriate for later
writers to use his analysis in their legal rulings, as indeed happened, as explained below. For a
discussion of the relationship between Jewish law and morals, see Elliot N. Dorft, For the Love
of God and People: A Philosophy of Jewish Law (Philadelphia: Jewish Publication Society,
2007), ch.6.

33 Sifra, Kedoshim, on Leviticus 19:14; B. Nedarim 62b. They also apply this verse to prohibit
tempting those who are morally blind — that is, prone to violate a moral norm or a
commandment: B. Mo ed Katan 17a; B. Bava Metzia 75b; B. Avodah Zarah 6b.

34 B. Sanhedrin 73a.
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physical harm®; and the Talmud’s law of the pursuer (rodef), where a third party must intervene,

even lethally, to protect an innocent third party.3 Thus it is not surprising that in the twentieth
century, Rabbis Eliezer Waldenberg, J. David Bleich, and Aaron Levine, among others, adopted
Rabbi Kagan’s line of reasoning in their own legal rulings and used these three sources of
justification for determining when revealing negative information about a person is legally
permissible and, further, when the extent of the potential danger to a third party makes disclosure

of the negative information actually mandatory.®’

So, for example, if A has asked you to write a letter of recommendation for him or her to
be sent to B, a potential employer, you have a duty to B to be honest about A’s qualifications for
the job as you see them. Presumably A would not ask you to write a letter of reference unless A
thinks that you will be generally positive, but even if that is true, you should share with B
whichever of A’s weaknesses you anticipate will affect A’s performance at that job. You should
also be sure to indicate where you have no grounds for assessment about how A would function

in specific aspects of the job so that B will not think that by omitting those areas you want to

33 Sifre, “Kedoshim” 4:8 on Lev. 19:16; Maimonides, Sefer Ha-Mitzvot #297; Rashbam and
Tosafot on B. Bava Batra 39b; Sefer Ha-Hinukh #237.

3% Ibid., 72b; see also ibid. 57a, where Rabbi Yohanan ben Sha’ul asserts that the least damage
must be done to accomplish the rescue, and the rescuer is liable if s’/he injures the pursuer more
than necessary. The duty to rescue is much stronger and broader in Jewish law than in American
law, where it exists only in ten states, and in them the failure to intervene is punished only under
limited conditions and leniently. All the other states follow the common law, according to which
anyone ignoring someone in distress is not liable for anything. For a summary of the states that
have legislated a duty to rescue, and what that duty is, see
http://www.volokh.com/2009/11/03/duty-to-rescuereport-statutes/ (accessed January 19, 2014).
37 Eliezer Waldenberg, Tzitz Eliezer 13:81. J. David Bleich, Contemporary Halakhic Problems,
Volume IT (New York: Ktav and Yeshiva, 1983), pp. 74-80, esp. p. 76. Aaron Levine, Case
Studies in Jewish Business Ethics (Hoboken, NJ: Ktav and New York: Yeshiva, 2000), pp. 280-
320, where he discusses the legal and ethical issues in student evaluations and employment
appraisal systems, which involve many of the same issues of slurs and gossip. We thank
Professor Steven Resnicoff of DePaul University College of Law for suggesting these sources.
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indicate that you evaluate A negatively in those respects. If you really do not think that A is

qualified, it would be not only kind on your part to tell that to A candidly, but also a duty of
yours to refuse to provide the reference because of the prohibition of uttering true but negative
facts about a person (slurs, lashon ha-ra), and then A may reconsider applying for the job or ask
someone else to write on his/her behalf. As discussed below, however, even in the absence of
writing a letter for A, if the employer contacts you about A, you must answer the employer’s
questions about A’s qualifications for the job truthfully, but, in accord with the prohibition on
slurs, you should not volunteer negative information about an aspect of the person’s candidacy
that was not directly asked, except if the candidate poses significant danger to the school or job.

The same would apply to letters of recommendation for schools.

Jewish law also places demands on the recipient of a reference. Normally potential
employers and schools are wary of extreme praise of a candidate. Some recommendation forms
for schools actually instruct writers to avoid general praise and to list specific weaknesses as well
as strengths. That is not only a good practice, but one that invokes Jewish duties. As part of
one’s duty to protect oneself and the welfare of the institution considering the applicant,
recipients of a positive but very general reference should seek further information from the
recommender, including specific examples that support the positive recommendation and a list of

any weaknesses relevant to the academic program or job.

Jewish law instructs recipients to be wary of negative information too. On one hand, the
recipient of negative information may and indeed should take such information into account and
not dismiss it out of hand as prohibited slurs (lashon ha-ra). This is justified by B. Niddah 61a,

where the Talmud indicts Gedalyah ben Ahikam, governor of Israel after the destruction of the
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First Temple, for not taking seriously the warnings of Yohanan ben Karah that opposition leader

Yishma’el ben Netanyah was planning to attack him. One has, in other words, a duty to protect

both one’s person and one’s assets and thus should listen to plausible threats to either.

On the other hand, the laws that we have been discussing that prohibit uttering lies and
even saying truthful but negative things about people require restraint on the part of the hearer in
listening to such accusations and prohibit even more strongly encouraging such negative talk
about the person with follow-up questions. This is especially important in our day, when the
internet is filled with outright lies as well as truthful, but negative information about people.

Thus Rabbi Kagan says this:

[Although he is permitted to listen to it,] the listener should not believe the information
when he hears it; rather, he should only suspect [its veracity] until he investigates the
matter.

However, if the listener understands from the speaker’s response that there is no purpose
in what he says, or he detects that the information is merely words of spite and hatred,
such that the speaker wickedly ascribes false accusations to the subject and defames him
out of sheer hatred, listening is prohibited....

With regard to any of these exceptions that we have discussed with regard to listening [to
Lashon Hara] one should take great care not to definitively believe it when it is heard, but
only to suspect its veracity. [The listener should follow this guideline carefully] so that he
is not also caught in the snare of the sin of accepting Lashon Hara.®

Such suspicion of negative reports about an applicant is especially important in two
circumstances: (1) when the applicant does not know who is being asked for a reference, and (2)
when the applicant knows the source of a reference but is not allowed to see the evaluation. In
both cases, the applicant cannot explain or defend him/herself with regard to the negative
information reported. Recipients should be especially suspicious of general assessments of the

applicant (negative or positive) and should depend instead on specific examples of what the

38 Ibid. 6:3.
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applicant did or did not do in circumstances relevant to the job or school for which s/he is
applying.

Note that here the Jewish tradition demands more honesty than what currently happens
under American law, where many employers are reticent to share negative information — and
sometimes even positive information — about a former employee lest they be sued. Similarly,
teachers will write honestly about a former student — or agree to write at all — only if the student
waives his or her rights under the Buckley Amendment to see the letter of recommendation.
Jewish law requires people who have been asked about a person applying for a job or for
acceptance to a school to be honest and forthcoming about both the positive and negative things
they know because such information has practical implications for the potential employer or
school. To refuse to do that, or to lie in favor of the person, ultimately harms the third party, and
that we may not do.

At the same time, another Jewish value comes into play here. We are, after all, required
to help those in need,*° and, as Maimonides’ famous ladder of tzedakah asserts,** the highest
form of doing that is employing that person or, by extension, educating the person to be able to
succeed at a job. Thus, if the candidate has some negative qualities vis-a-vis the school or job
for which s/he is applying, but they do not rise to the level of completely disqualifying the person
or making it dangerous for the school to admit him/her or for the employer to hire her/him, then

the evaluator can and should say, if it is true, that the person will benefit from the kind of support

39 Another kind of situation in which a person should say something negative about someone else
is if that person is doing something wrong. That is precisely the case where the Torah demands
that we reprove someone. In the extreme, where the person is misleading people into worshiping
other gods, the Torah demands that even the closest of relatives shun the person and contribute to
the person’s death (Deut. 13:7-12). This is not directly relevant, though, to our topic in this
responsum.

40 Among the many verses in the Torah that require that we assist others in attaining the basic
necessities of life, see, for example, Leviticus 19:9-10 and Leviticus 25 and Deuteronomy 15
generally. For a discussion of this obligation, see Elliot N. Dorff, The Way Into Tikkun Olam
(Repairing the World) (Woodstock, VT: Jewish Lights, 2005), ch. 5.

' M.T. Laws of Gifts to the Poor 10:7-14.
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that the school or employer can give him/her in carrying out the required tasks. Many schools
now offer such support to students with special needs, and, in part because of the Americans with
Disabilities Act, more and more employers are making accommodations for some forms of
disability as well. So evaluators should definitely identify whatever negative qualities will affect
the job or academic performance of the candidate, but they should also note when specific forms

of support can enable him/her to succeed in the school or job for which s/he is applying.*?

Oppressive Speech (ona’at devarim)

Aside from lies and slander, which one might have guessed would be banned in Jewish
law, and aside from telling tales, negative truths, and even the “dust” of such language, about
which readers might not have thought previously, Jewish law bans another form of speech that it
calls “oppressive.” The foundation for this prohibition is two verses in the Torah that assert that
we must not wrong one another: PRI WX MTON FNINY T30 NI IR TNMIYY 1200 31DNNI)

“When you sell property to your neighbor, or buy any from your neighbor, you shall not wrong
one another” (Lev. 25:14); and immnynx ¥x 1N N9) “Do not wrong one another” (Lev. 25:17).
The Rabbis, following the interpretive principle that nothing in the Torah is superfluous or
redundant, determine that the first verse applies to wronging one another in material goods, as
the context suggests, and the second, which actually ends the same section about buying and

selling, nevertheless refers to wronging people through words:

IN,D2I2T NININD IDIN NN TN 2INON DI2T NININA T INNY NN WX NN XD )7 RIPN( P27 NN
M T TINY TN MIPIN TNONYD 150D 1719NHN 31 )N7D RIPNI(ININ NINWI 110N NNIND NON DN
D127 IRNIND T INNY NN YWINR NN X )7 RIPN( DPPN N NN XD ,ININ PNOND ININ

Our Rabbis taught: “Do not wrong one another” (Lev. 25:17), Scripture refers to verbal

42 We would like to thank Rabbi Susan Grossman for pointing out this aspect of the situation to
us.
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wrongs. — You say verbal wrongs, but perhaps that is not so but rather monetary wrongs
IS meant? — When Scripture says “You shall not wrong one another” (Lev. 25:14),
monetary wrongs are already dealt with. Then to what can I refer “Do not wrong one
another” (Lev. 25:17)? To verbal wrongs.*?

The Mishnah then defines what is included in this ban on verbal oppression:
N DX NP NXTINN XN .NT YON 11HI2 19 TN KXY 01272 AIRIN TI .19010) NPNI NRINY DY

NIV TNAX DYYNI DT 1D AN KD .0) 12 NI DX ORI TUYN NIT I N XD .NIWN Hya
2NNNDN RO NN KXY N )20 Mny(

Just as there is wronging others in buying and selling, so too there is wronging others
done by words. [So, for example,] one must not ask another, “What is the price of this
article?” if he has no intention of buying. If a person repented [of his sin], one must not
say to him, “Remember your former deeds.” If a person is a child of converts, one must
not say to him, “Remember the deeds of your ancestors,” because it is written [in the
Torah], “You shall neither wrong a stranger nor oppress him” (Exod. 22:20). 4

The Mishnah’s second example is what is relevant to our question. The Jewish tradition
demands quite a lot of someone who has harmed another person in requiring the wrongdoer to
complete the process of return (teshuvah) described in Jewish sources. That process includes
acknowledgment of one’s wrongdoing, remorse expressed in words to the harmed party,
compensation to the victim to the extent that that is possible, and ultimately better behavior when
the same kind of situation arises again.*> Once a person has completed the process of teshuvah,
however, this Mishnah demands that people in society not even mention the person’s former
troubles with the law, for that would be to engage in oppressive speech. Why? Because one

thereby labels the person by his or her former offense, undermines and distrusts the process of

3 B. Bava Metzia 58b.

# M. Bava Metzia 4:10 [58b].

4 M.T. Laws of Return (Hilkhot Teshuvah), chs. 1-2. For an exposition of this process, see Elliot
N. Dorft, Love Your Neighbor and Yourself: A Jewish Approach to Modern Personal Ethics
(Philadelphia: Jewish Publication Society, 2003), Chapter Six. For a discussion of how these
norms might apply to one community forgiving another for past or present wrongs (the case
discussed is Catholics asking Jews for forgiveness for what the Catholic Church did and failed to
do during the Holocaust), see Elliot N. Dorff, To Do the Right and the Good: A Jewish Approach
to Modern Social Ethics (Philadelphia: Jewish Publication Society, 2002), Chapter Eight.
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return, and denies the person the possibility of righting his or her former wrong and taking on a
new, better identity — writing a new personal script, as it were. This Mishnah thus starkly
contrasts with the practice in many American states, where former convicts have to list their
convictions on any job application, are ineligible to apply for any government job, and, in some
states, lose the right to vote.

Similar to what we saw earlier with regard to negative but true speech, however, there is
an exception to this rule. If the person applies for a job that entails dealing with situations similar
to the one in which he or she committed the offense and thus would tempt him or her to do the
same thing again, people who know of the person’s past may describe the offense, and potential
employers may refuse to take the chance of exposing the person to the same temptations again.
In fact, such people have a duty to take these steps to protect other people and even the applicant,
for the Rabbis interpret the principle of lifnei ivair (before the blind), that is, “Do not place a
stumbling block before the blind” (Lev. 19:14), to include not only those who are physically
blind, but those who are morally blind as well.*¢ So, for example, people may and should tell
potential employers in a school, camp, or youth group that they should not hire a given person
because he or she has abused children in the past.*’ For that matter, someone with a history of
child abuse should not apply for such a position because the principle of livnei ivair applies to
each individual Jew and not only to employers. Similarly, someone with a record of
embezzlement should not seek, and should not be hired, to work in a company’s financial office.
In general, then, people should not put themselves or others in positions where they will be

sorely tempted to do something wrong, and if they do, it is the responsibility of potential

employers to deny them such jobs.

46 B. Pesahim 22b; B. Mo=ed Katan 17a; B. Bava Metzia 75b. See also note 33 above.

47 So B. Pesahim 22b; B. Mo=ed Katan 17a; B. Bava Metzia 75b. So Elliot Dorff ruled in his
responsum for the CJLS, “Family Violence,”
http://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/19912000/dorft
violence.pdf (accessed 9/3/12), reprinted in Dorff, Love Your Neighbor and Yourself (at note 45
above), pp. 155-206.
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This category of forbidden language has another important implication for our question.
How much personal information may/should the evaluator reveal about the applicant? American
law forbids asking about personal matters in job or school interviews or in the materials
submitted as part of an application to a school or job with one exception — namely, applicants to
religious institutions may be asked questions relevant to the religious purposes of the
institution.*® Thus a religious institution may ask about a person’s religious beliefs and actions
in a way that secular institutions may not. As a result, this question becomes especially difficult
with regard to references for Jewish institutions: When may or should personal information be
revealed, and of what type, and when, on the other hand, does revealing such information violate
the ban on oppressive speech, similar to the examples in the Mishnah of asking about a person’s

former misdeeds or his or her ancestors?*® It is easiest to justify revealing actions for which the

48 Title VII of the Civil Rights Act of 1984 prohibits, among other things, religious
discrimination in employment and therefore, as a general matter, employers are advised not to
question applicants about their religious beliefs or practices. Section 702(a) of Title VII,
however, creates an exception for religious corporations, religious associations, and religiously-
affiliated educational institutions with respect to the employment of individuals of a particular
religion to perform work connected with the organizations’ or institutions’ activities. 42 U.S.C. §
2000e-1(a). See also Section 703(e)(2) of Title VII, 42 U.S.C. § 2000e-2(e)(2) (“It shall not be
an unlawful employment practice for a school, college, university or educational institution . . .
to hire employees of a particular religion if such . . . institution of learning is, in whole or in
substantial part, owned , supported, controlled or managed by a particular religion or . . . if the
curriculum of such school . . . is directed toward the propagation of a particular religion.”

In addition, under First Amendment principles, courts have held that clergy members
cannot bring claims under the federal employment discrimination laws, including Title VII, the
Age Discrimination in Employment Act, the Equal Pay Act and the Americans with Disabilities
Act, because “the relationship between an organized church and its ministers is its lifeblood.”
McClure v. Salvation Army, 460 F.2d 553, 558-60 (5™ Cir. 1972).This “ministerial exception” to
the federal anti-discrimination laws ensures that the government will not impede the free
exercise of religion and become impermissibly entangled in religious authority. Thus, courts
will not ordinarily consider whether a church or synagogue’s employment decisions concerning
its clergy were based on discriminatory grounds. See, e.g., Rweyemamu v. Cote, 520 F.3d 198
(2d Cir. 2008) (Title VII race discrimination claim by African-American priest was barred by
ministerial exception); Petruska v. Gannon Univ., 462 F.3d 294 (3d Cir. 2006) (ministerial
exception bars sex discrimination claim by female Catholic chaplain against school, alleging that
she was forced out as chaplain after she advocated on behalf of alleged victims of sexual
harassment).

4 We would like to thank Rabbis Susan Grossman and Jonathan Lubliner for bringing this issue
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person has been convicted in a court of law — sexual abuse, for example — but Jewish institutions
might legitimately want to know personal information beyond violations of the law, as, for
example, that the candidate married a non-Jew, believes that Jesus is the Messiah, or eats
nonkosher foods.

Here again the pragmatic test suggested by the Hafetz Hayyim and by American law
seems appropriate — namely, people should be asked only about that personal information that is
relevant to the job or school for which s/he is applying. So, for example, it is both fair and
proper to ask about a person’s religious practices and beliefs — and even the religious identity of
the candidate’s spouse -- if the candidate is applying to rabbinical school or for a job to become a

teacher or youth leader at a synagogue, but not if the person is applying to be a secretary,

custodian, or accountant for the synagogue.

Revealing Positive or Negative Bias®

Part of telling the truth about a candidate involves telling the truth about the evaluator
too. For example, if the evaluator is a relative of the candidate, s/he must disclose that.
Similarly, if the candidate owes the evaluator money, the evaluator must disclose that as well.

The Mishnah makes relatives ineligible to serve as witnesses, and, by extension, judges,
and that is later Jewish law as well.>! In addition, any party who has a vested interest in the case,
whether on the side of the plaintiff or defendant, may not testify in court.>? In the case of writing
an evaluation, the evaluator is indeed making a judgment about a person, and he or she may
indeed have a positive or negative bias toward the candidate. The evaluator’s opinion, however,
is usually only one of several that are procured by the school or employer, and so no evaluator

alone has the authority to determine the outcome. Furthermore, as serious as it may be for a

to our attention.

39 We would like to thank Mr. Jerry Abeles for bringing this issue to our attention.
U M. Sanhedrin 3:4; M.T. Laws of Evidence 13.

2 M. T. Laws of Evidence 15:1.
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person’s life to get or be denied a job or a place in a school, that is not a legal penalty. So even
though relatives and those with a vested interest are ineligible to serve in the legal capacities of
either judge or witness, they may serve as evaluators, as long as they disclose this fact to the

potential employer or school.

Rationales for Fudging the Truth or Outright Lying: Tact, Peace, or Hope

The Jewish tradition values truth very highly, not only for the practical reason that social
relations depend upon being able to trust what others say, but also because God demands it and is
even the paradigm of truth-telling: “The seal of God is truth”®3; “God hates the person who says
one thing with his mouth and another with his mind.”** As a result, the general Jewish maxim is
that one should tell the truth: “Rabbi Jose ben Judah said: “Let your ‘yes’ be yes and your ‘no’
be no.”*

Rabbinic literature, though, describes some exceptions.

Tact

When there is no practical purpose requiring the truth and those hearing it will only have
their feelings hurt, the Rabbis tell us to choose tact over truth, especially when the truth is a
matter of judgment in the first place. The following excerpt is very problematic in its sexism — it
assumes that only brides, not grooms, are to be evaluated for their looks, and, worse, evaluating
the beauty of brides is juxtaposed with evaluating something someone has bought in the market,

thus making a bride seem like an object that the groom has bought. This is clearly a product of

the historical context in which it was written, and in modern times we clearly disavow these

attitudes. That said, the Rabbis in this source are clearly struggling with balancing truth with

33 See note 4 above.
54 B. Pesahim 113b (cf. B. Sotah 42a, B. Bava Metzia 49a.
33 B. Bava Metzia 49a.
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tact, and the School of Hillel, which determines the later law on this, prefers tact over truth when
someone’s feelings, self-esteem, and joy will be hurt and there is no practical gain in doing that
because the marriage or business deal has already taken place:

: DYININ INNDVY NP2 1197 1Y PTPIN X3 : 1327 NN

SNDYD IN NN DAY OIN : 71729 WA N9 1NN .DTION DRI N9 : DMIMIN KON 112, NN MINd 1Y
:¥729 172 DNY YINR PRIN IPY 1270 )Y MNY( : NINN TNINM INTION DN NP 0D MININ

YINN NI LY NNAYS : IDIN NN 111V N IN PHYI VNIV IV 1D Y7 NPNn NPOY N 05971715
NN DY NANIYN DTN DY INYT XNN ODWY : DMON

What words must be used when dancing before the bride? The School of Hillel said:
“Say, ‘O bride, beautiful and gracious.”” The School of Shammai said: “If she is lame or
blind, is one to say, ‘O bride, beautiful and gracious’? Does it not say in the Torah, ‘Keep
far from lying?’” (Exod. 23:7). The Hillelites said, “Then, if someone makes a bad
purchase in the market, is one to commend it or run it down? Surely one should
commend it.” Hence the wise say, “Always make your disposition sympathetic to that of
your neighbor.” %

Peace

A second exception to the requirement to tell the truth is when one is engaged in an effort
to bring peace. The Rabbis deduce this exception from the very words of God, who changed
Sarah’s words to say that she was worried that she was too old to have children rather than that
Abraham was too old; from the lie Joseph’s brothers told Joseph after Jacob’s death to try to
attain his forgiveness and peace among the brothers; and from God’s advice to Samuel to lie to
Saul that he was coming to bring a sacrifice even though his real purpose was to tell him that
God had decided to wrest the throne from him and give it to David.>” The ultimate principle,
then, is that “All lies are forbidden unless they are spoken for the sake of making peace.”

Clearly, there are some important limits to this. Lies have a way of being discovered, and

so lying even in the interests of making peace may not only fail to work, but may make both

56 B. Ketubbot 16b-17a.

7Sarah: Genesis Rabbah 48:18, based on Genesis 18:11-14. Joseph’s brothers and God’s advice
to Samuel: B. Yevamot 65a, based on Genesis 50:16-17 and I Samuel 16:2.

38 Baraita Perek Ha-Shalom.
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parties angry at the peacemaker. Moreover, lies cannot cover up realities; if the parties really
hate each other, no false reports will magically make things right. On the contrary, both parties,
upon finding out about the false report, may now not only be reconfirmed in their animosity
toward each other but also distrust the reporter who was trying to make peace. Peace, it if is to be
had, must rest on stronger foundations than lies, so one must take these biblical precedents with
the proverbial grain of salt. One surely can and should omit nasty comments if one is trying to
make peace; one can speak of each party’s benign, broader intentions; and one can even interpret
remarks made by one party about the other more positively than the speaker probably meant
them; but actually changing what someone said is asking for trouble, even if it is in the name of

making peace.

Hope

Finally, rabbinic literature records some rabbis who condone and even demand that those
visiting very sick people lie to them about the seriousness of their disease so as to help them
retain hope for recovery. Those who take this position base themselves on the biblical stories of
Elisha’s lie to the emissary of Benhadad, King of Aram (2 Kings 8:8-10, 14), and the change of
fate of King Hezekiah(lsaiah 38:1-7; also 2 Kings 20:1-7; Ecclesiastes Rabbah on Ecclesiastes
5:6), for in both cases the patient recovers despite predictions of their demise. The Rabbis
extend the concern about maintaining hope and the determination to fight illness to patients

hearing about others’ death:

P9V INYT G0N NHY ,NNY IMN PYTIN PR - NN I DY 9INPT 1NN

Our Rabbis taught: If the close relative of a sick person dies, we do not inform the sick
person lest he be emotionally overwhelmed (titaref da ato). *°

These sources elevate the value of retaining hope for recovery over truth, both because

3% B. Mo ed Katan 26b. B. Mo ’ed Katan 26b; see S.A.Yoreh De’ah 338:1.
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one never really knows whether the patient will get better or worse, and also to avoid depriving
the patient of hope. Despite the wise warning in these sources about negative prognoses, in
modern times, when the advances in medicine may give patients and their families unrealistic
hope for recovery, we should not exaggerate what medicine can do either. Rather, one should be
truthful with patients so that they do not lose trust in what their physicians and family are telling
them, for deceiving patients about their diagnosis or prognosis will surely produce a feeling of
betrayal and abandonment. One should point out what the patient can realistically hope for and
help the patient realize those hopes, if possible — hopes, for example, of reducing pain through
more or different medication, of reconciling with someone before death, or completing an ethical
will. Pretending that the patient’s physical condition is not as bad as it is, however, or that the
prognosis is something other than what it is, ultimately serves neither the patient nor the value of
truth.°

This concern for fostering hope — but only realistic hope — applies to providing references
as well. In doing so one may indicate how a person may overcome deficiencies in their
qualifications with appropriate help, and one should do so when there are reasonable grounds to
believe that specific interventions will indeed resolve particular problems in the person’s
candidacy. The recommender, though, should not suggest that such interventions will work

when s/he does not have realistic grounds to believe that that hope can be realized.

Providing a Reference for Somone You Do Not Know Well

How well do you need to know a person to provide a reference without misleading the
recipient? Our knowledge of everyone, including those whom we think we know well, is always

incomplete. The remedy for that is to indicate clearly how we know the applicant and for how

5 For more on how this concern applies to the prognosis that physicians offer patients and how
they offer it, as well as what visitors say to patients, see Elliot N. Dorff, Matters of Life and
Death: A Jewish Approach to Modern Medical Ethics (Philadelphia: Jewish Publication Society,
1998), Chapter Ten, and Elliot N. Dorff, The Way Into Tikkun Olam (Repairing the World)
(Woodstock, VT: Jewish Lights, 2005), pp. 93-98.
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long and then to indicate what we do not know about the applicant that is probably relevant to his
or her candidacy for the school or job. That general rule suffices for most cases, for following it
provides the truth about both what one knows and what one does not know. As indicated earlier,
one should also state that what one does not know is not necessarily a negative evaluation of the
candidate in that aspect of the qualifications for the school or job; it is simply a lack of
knowledge on the recommender’s part.

Once in awhile, though, one is asked to provide a letter of reference for someone one
does not know well. For example,one may be the candidate’s employer but not his or her
immediate supervisor or the principal of a school but not the student’s teacher. Under those
circumstances, one should decline to provide the reference altogether or indicate in the refrence
the limited knowledge one has about the applicant.

In a fascinating responsum, Rabbi Menasheh Klein, one of the authors of responsa during
the Holocaust and the author of Mishneh Halakhot, applies this rule even to someone asking for
a letter affirming that he is indeed poor and that others should therefore give him food or money.
Even though, as the author points out, we generally have a rule that we should provide a day’s
worth of food to those who ask for it with no questions asked, if you affirm in a letter that this
person is poor and you do not know that he is, your letter in the case that the person is not really
poor, is both deceiving potential donors and aiding the beggar to steal from them.®* So even in
such a case, where we have a special duty to a class of people, we must be sure that what we say

is accurate and limited to what we know about the applicant.

Summary of the Jewish Side of this Issue

How, if at all, do these factors that mitigate the duty to tell the truth affect someone

giving a reference? They inform the way one tells the truth but do not justify distorting the truth.
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So one may and should express any reservations about the candidacy of the person being

evaluated in respectful and even tactful terms, but ultimately the evaluator must tell the truth
about the candidate’s weaknesses for the school or job in question as well as his or her strengths.
Peace, although a very important value of our tradition, is not really relevant here because
although negative comments about the candidate will probably upset the candidate if he or she
ever comes to know them, the failure to communicate them will definitely upset the recipient of
the reference if the person is admitted or hired based on the incomplete reference and then later
demonstrates that she or he is not fit for the school or job. Hope is also an important part of our
tradition, but it must be realistic. Thus although one can always hope that people overcome their
weaknesses and one may even suggest to the school or employer the kind of support that would
help the candidate do that, failing to note a person’s weaknesses for a school or job out of hope
that the person will in the future be able to overcome her/his weaknesses is not appropriate in a
reference. None of the exceptions to the tradition’s mandate to tell the truth, then, excuse an
evaluator from telling the truth, although they do inform how that should be done.

Furthermore, the three factors that we have been discussing — tact, peace, and hope --
establish limits to the duty to telling the truth, and they thereby express a reticence to
communicate negative facts about a person even if true and even if they are potentially harmful
to the recipient. Thus they reasonably establish a middle ground.®? That is, one must clearly not
tell lies about a person. One must also avoid communicating impressions, whether positive or
negative, that are unsubstantiated by facts that can be and are delineated. One must also refuse

altogether to respond to a request for an evaluation if the job description or school program is not

! Mishneh Halakhot 12:145.
62 We would like to thank Rabbi Daniel Nevins for pointing out the need to find this middle
ground in providing evaluations.
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clear, for then one will likely be saying things about the person that are irrelevant and possibly

even utter forbidden slurs unless the candidate is applying to multiple schools or jobs and
specifically asks for a general letter of reference. At the same time, one is required to tell
relevant truths about the candidate because none of the excuses to avoid doing so directly
applies.

These three factors that limit truth telling in the Jewish tradition and the general values
and laws guiding our speech described above, however, indicate that the evaluator is not
necessarily obligated to tell the whole truth. Instead, one should be guided by the questions
being asked. When first asked for a reference, one might say to the school or employer, “What
do you want to know?” and respond only to those questions. The one exception to this approach
—and it is an important one — is if there is something about the candidate that would make him or
her dangerous in the school or job for which she or he is applying, for then one has a duty to
warn the questioner about that danger based on Leviticus 19:16, 7y7 o715y Thyn N> “Do not stand
idly by the blood of your brother.” Short of that, however, one has no duty to reveal everything
that one knows about the person, positive or negative. Similarly, if one is not listed by the
candidate as a potential evaluator but one nevertheless finds out that the candidate is applying for
the school or job, one does not have either the right or the duty to contact the school or employer
to provide an evaluation of the candidate, especially a negative one, unless the candidate will
pose a significant danger to the school or job.%® This middle ground — telling the truth but not
revealing everything unless some characteristic or past action of the candidate poses a significant
danger — is, on one hand, a recognition of the great value that the Torah itself and the rest of the

Jewish tradition place on both telling the truth and protecting people from harm and, on the other

63 We would like to thank Rabbis Adam Kligfeld and Elie Spitz for reminding us to address this
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hand, a reflection of the reluctance that Jewish sources express about saying anything negative

about a person and also an acknowledgement that past actions many years ago do not always

predict current or future behavior.

In providing references one should also state clearly what one does not know. Sometimes,
though, “No comment” with regard to a person’s performance is taken to be a negative reaction
because the listener thinks that the recommender is trying to hide something, and so when the
recommender does not know something about the candidate, he or she should also clearly state
that his or her lack of knowledge about some aspect of a person’s candidacy is not intended to be
a negative reflection on the candidate, but rather just a statement of the limits of the
recommender’s knowledge about that person. The recommender might even suggest that the
questioner ask someone else who is likely to know more about the candidate’s performance in
the area in question.

The result of these considerations, then, is that the overarching demand of Jewish law to
tell the truth applies to references. Especially because references inevitably involve evaluations
about which people working with the candidate can legitimately disagree, one must support
one’s evaluation with concrete examples of the candidate’s past actions that lead one to evaluate
the person in the way s/he does so that the evaluation can as much as possible avoid being simply
one’s unsubstantiated, subjective opinion and thus potentially harmful to either the candidate or
the recipient. At the other end of the spectrum, one should also avoid unjustified superlatives
about the person, for truth requires a realistic assessment of the positive aspects of a person’s
candidacy as well as the negative ones.%*

Recipients of evaluations also have duties under Jewish law. They must investigate to

determine whether what they are hearing about a person is indeed true. Otherwise they may be

situation.
4 We would like to thank Rabbi Jonathan Lubliner for pointing out this aspect of telling the
truth.
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listening to outright lies, assertions based on rumors or unsubstantiated assumptions, or
irrelevant, even if truthful, speech, thereby illegally aiding the evaluator to violate the law
(mesaye’ah ’davar aveirah) and probably also harming the candidate. Thus recipients of
recommendations should not believe whatever they find on the internet about the person, and
they should consult with several people who know the candidate in order to confirm what any

one of them says.

American Law on References

Whether Jews own their own companies or work for a company or nonprofit agency
owned and operated by Jews or non-Jews, they clearly have a duty to avoid actions that will
harm the company or agency by making it liable to pay a significant amount of money in a
lawsuit or bring down the company or agency altogether. Aside from the American laws
regarding fiduciary duties,®® Jewish law also forbids harming both oneself and others, not only
physically but monetarily.®® So how would following Jewish law in telling the truth about a

candidate for a job or school, as delineated above, fare in, for example, American law?

65 See Section 801 of the Restatement (Third) of Agency: “An agent has a fiduciary duty to act
loyally for the principal’s benefit in all matters connected with the agency relationship.”
Comment G makes it clear that this general fiduciary principle applies to employees: “As agents,
all employees owe duties of loyalty to their employers.” See also Combs v.
PricewaterhouseCoopers, 382 F.3d 1196, 1200 n.2 (10™ Cir. 2004) (“an employee normally
owes fiduciary duties to his employer”).

% This is the topic of much of Bava Kamma, Bava Metzia, and Bava Batra in both the Mishnah
and Talmud. So, for example, Jewish law provides penalties for assaulting others (M. Bava
Kamma 8:1) and for damaging their property (e.g., M. Bava Kamma 1:1), and Jewish laws
governing bailments (M. Bava Metzia 7:8) make the various kinds of bailees responsible to
varying degrees for the property under their temporary control. See also the sources in n. 6
above, according to which people need to take care of themselves first, then their family, then
their community, and only then others in concentric circles of responsibility.
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The large majority of employers®’ in the United States follow what is known as an NRS

(“Name, Rank, and Serial number”) Policy in response to requests for references from
prospective employers. That is, they give out only neutral information such as the dates of
employment and title without commenting on performance, attendance, or expertise -- the very
subjects that employers are most interested in learning about. This practice not only undermines
articulated public policy, but also — as discussed above — contravenes important Jewish values
and in certain circumstances may be at odds with obligations imposed by Jewish law. The
question, then, is what does American law actually require, and if the law does not require such
reticence, why do employers adopt the NRS policy?

Providing employment references implicates a variety of common law and statutory
duties. First and foremost, is the law of defamation from which the vast majority of legal claims
relating to employment references arise. Under common law principles of defamation, an
employer may be held liable if he or she (1) makes a false and defamatory statement of fact
concerning a present or former employee (2) to a prospective employer or other third party (3) in
at least a negligent manner (4) causing injury to the employee.%® From this list of elements, it is
clear that truth is an absolute defense to a defamation claim and opinions, as opposed to
statements of fact, are not actionable at all. What is more, an employee cannot successfully

maintain an action for defamation where he or she has authorized the employer to discuss the

7 Middle schools, high schools, and universities usually require that potential students provide
transcripts, and colleges, graduate programs, and some high schools also require test scores and
letters of recommendation that disclose much more information than NRS. Some schools also
require that students sign the Buckley Amendment waiver that indicates that the student waives
his or her right to see the recommendation for the recommendation to be taken seriously and
count as a recommandation. With regard to employees, however, schools and universities may
follow the same NRS policy as many businesses do. We would like to thank Rabbi Pamela
Barmash for reminding us of these practices among schools and universities.

8Restatement (Second) of Torts,§ 558 (1977).
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information with a prospective employer, as often occurs.

In spite of these protections, employers have been reluctant to take advantage of them
because of the expense and disruption of litigation which may result from providing a negative
reference. In fact, the 1980s saw a rash of lawsuits brought by employees who claimed that they
had been denied jobs because of negative references and as a result employers largely adopted
policies that prohibited their managers from providing substantive references. State legislatures,
concerned that discouraging candid references was poor public policy, began to pass legislation
granting employers a “qualified privilege” when providing employment references. Currently,
more than forty states have passed such legislation and most of the remaining states have
developed a common law “conditional privilege” that provides employers with protections
similar to those provided by statute in other states.

In general, the qualified or conditional privilege provides that employers will not be
liable for defamation claims when providing references, unless the employer knowingly or
recklessly provided false information, acted out of malice or excessively published the
information to a broader audience than necessary. For example, the Texas legislature found that
“the disclosure by an employer of truthful information regarding a current or former employee
protects relationships and benefits the public welfare.”®® Therefore, the legislature enacted a
statute that creates immunity for solicited employment references pertaining to an employee’s
job performance “‘unless it is proven by clear and convincing evidence that the information
disclosed was known by that employer to be false at the time the disclosure was made or that the

disclosure was made with malice or in reckless disregard for the truth or falsity of the

69 Tex. Lab. Code § 103.001
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information disclosed.”’® By imposing both a significantly higher standard of proof (“clear and

convincing evidence” as opposed to the usual “preponderance of the evidence” standard) and by
requiring knowing fabrication or reckless disregard for the truth (as opposed to simple
negligence), this statute and others like it were intended to give employers the comfort and
encouragement to provide candid employment references.’*

These statutory and common law qualified immunities have not been effective in
encouraging substantive employment references for several reasons. First, the qualified nature of
the immunity means that one has to be careful to stay within the boundaries of the protected
conduct. For example, the North Carolina statute applies only to solicited references where the
response is limited to information about job performance or job history.”? Information that falls
outside of those categories or which is volunteered rather than solicited would not qualify for the
immunity. As a practical matter, in large companies, it is extremely difficult and time consuming
to train managers to stay within these types of boundaries and even with the best training some
managers will inevitably stray from the protected limits. What is more, even though it is more
difficult to overcome the limited immunities created by statute and common law, it is not

impossible to do so and therefore employers remain exposed to the expense, reputational harm,

70 Tex. Lab. Code § 103.004

! See also R.I. Gen. Laws § 28-6.4-1 (2012) (immunity from civil liability under Rhode Island
statute unless reference is knowingly false, deliberately misleading, disclosed for malicious
purpose or violative of the employee’s civil rights); N.C. Gen. Stat. § 1-539-12 (2011) (under
North Carolina statute, employer is immune from liability for statements regarding job
performance unless the statements were false and the employer knew or reasonably should have
known that the information was false). See also Conway v. Herman Smerling et al., 37 Mass.
App. Ct. 1, 7-8 (1994) (under Massachusetts common law, employers providing references are
immune from liability, even if the statements contain false information, unless the employer
acted in bad faith or maliciously); Erickson v. Marsh &McClennan Co., 569 A.2d 793, 805 (N.J.
1990) (New jersey common law provides a qualified privilege to an employer who responds in
good faith to the specific inquiries of a third party regarding the qualifications of an employee).
72N.C. Gen. Stat. § 1-539-12 (2011)
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and diversion of management resources inherent in defending a defamation case. Better to play

it safe, reason many corporate managers, than to expose the company to those types of costs,
even if the employer would ultimately prevail at trial.”

State defamation claims are not the only risks employers may face in providing candid
employment references. Title V11 of the Civil Rights Act as well as other employment
discrimination and retaliation statutes have generally been interpreted to cover former as well as
current employees. Therefore, when an employer provides a negative reference, former
employees have a potential claim that the reference constitutes an adverse employment action
improperly motivated by their membership in a protected class (e.g., race or gender) or their
protected activity (e.g., filing a discrimination complaint).”

Claims for invasion of privacy and tortious interference” have also been asserted in

73 Businesses can purchase insurance against defamation claims either as part of a general
liability policy or a special slander and libel policy. Although such insurance policies may
provide a level of protection against attorneys’ fees and settlement costs (up to policy limits),
they do not relieve the business distraction and diversion of management resources which is
endemic to this type of litigation. Moreover, such policies often have exceptions (e.g., for
intentional defamation) which may expose a business to the full threat of monetary damages.

74 See Robinson v. Shell Oil Co., 117 S. Ct. 843 (1997) (US Supreme Court held that former
employee may sue for retaliation under Title VII when he was given a negative reference after he
filed a discrimination charge against his former employer). Although some have argued that
giving even neutral employment information for someone in a protected class could give rise to a
discrimination claim where it can be shown that positive references were given by the same
employer for non-protected class members, several courts have rejected that theory. See, e.g.,
Cooper v. Charlotte-Mecklenburg Board of Education, 2007 U.S. Dist. Lexis 1287, at *6
(W.D.N.C. 2007) (giving neutral and limited information about an employee where that is the
employer’s common practice is not an adverse employment action and therefore cannot form the
basis for a retaliation or discrimination claim).

75 Tortious interference claims are a variation on defamation claims and most of the principles
that apply to defamation claims apply equally in this context . The principle distinction between
the two claims is the requirement of malice in tortious interference claims. That is, the employee
must show that the former employer’s actions were malicious in the sense that the harm was
inflicted intentionally and without justification or excuse. Because this is a difficult standard to
meet, these claims typically fail in the ordinary context of a negative reference. See, e.g., Friel v.
Angell Care, Inc. 440 S.E. 2d 111, 114 (N.C. Ct. App. 1994) (interference claim relating to
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response to negative employment references, although much less frequently than defamation or

discrimination/retaliation claims and with must less success. In general, invasion of privacy
claims typically arise when an employer proactively reaches out to a third party to alert them of
certain information regarding a prospective employee. Employers can avoid invasion of privacy
claims by providing information about an employee only in response to a specific request and
requiring the employee to sign a consent form if any substantive information is to be provided to
potential employers. Moreover, because the new employer is usually contacting the former
employer only after the employee authorized it to check his or her references, the employee’s
consent to the former employer’s provision of that information is often implied even without a
signed consent form.

While most claims arise from the provision of a negative reference, there have been some
cases brought because of what is alleged to be an unwarranted positive reference. These cases
are generally based on claims of misrepresentation and arise when a new employer (or someone
in his or her business or institution) suffered harm from a new employee who was the subject of
a misleadingly positive recommendation. If the former employer had provided truthful
information and by doing so, the new employee would not have been hired, thereby preventing
the harm, the actions of the former employer may be actionable. For example, in Randi W. v.
Muroc Joint Unified School District, 14 Cal.4™ 1066, 929 P.2d 582 (Cal. 1997), a student who
alleged sexual abuse by a school employee successfully brought a claim against the school
district in which that employee had previously worked. The employee had been forced to resign
from that school district as a result of sexual misconduct towards students, but the school district

gave him a positive recommendation anyway. The student claimed that if the school district had

reference fails absent evidence of malice by former employer).
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not given such a reference, the new employer — another school district — would not have hired the

employee as vice principal at the school where the student attended and where he was allegedly
abused by the new employee.”® It should be noted, however, that the law in this area is less
uniform and prevalent, given that — under American law — employers do not have any duty to
provide information in response to reference requests. In the absence of a duty to warn, courts
have hesitated to find that employers have been negligent in performing that duty, except in

egregious circumstances.

Summary: Balancing the Duty and Danger of Disclosure

In light of the Jewish and American laws on giving references, what should Jewish
employers and employees do, and what policies should Jewish companies and nonprofit

organizations have?

In general, in light of the strong mandate of Jewish law to tell the truth about candidates
for schools or jobs and the protections in American law for those who do so when they support
their assertions with a record of the candidate’s actions, Jewish-owned companies and nonprofit
institutions should adopt policies that abide by the guidance of this responsum. Furthermore, if a
company or school, whether Jewish or non-Jewish, does not have a policy regarding references,

Jewish employees should abide by the guidance of this responsum.

76 See also Singer v. Beach Trading Co., 876 A.2d 885, 890-94 (N.J. Super. Ct. App. Div. 2005)
(discussing other states’ approach and determining that under New Jersey law, a former
employee asserting a misrepresentation claims must show that the former employer negligently
disseminated false information).
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Jewish employees working for Jewish or non-Jewish companies or nonprofit institutions,

however, must abide by their employer’s policy with regard to giving references for two reasons:
morally, the employee accepted the conditions of employment in taking the job and thus
effectively promised to abide by those conditions, including the employer’s rules governing
references; and pragmatically, the employee presumably does not want to be fired. Thus, ifa
Jewish or non-Jewish company, non-profit institution, or school has an NRS policy, a Jew must

abide by it.

The only exception to this is if serious injury could result from following the NRS policy
with regard to a particular candidate for a school or job. Under those circumstances, a Jewish
employee asked for a reference should act in accordance with this responsum in disclosing the
danger of harm despite the NRS policy. For example, if a Jewish school employee is asked for a
reference for someone who was dismissed from a public or private school for sexually abusing a
student, or if the candidate committed a felony, especially one relevant to the position for which
s/he is applying, the Jewish person providing the reference is obligated to provide sufficient
factual information to warn a potential employer, particularly where the employer is another
school. Obviously, to keep one’s job it would be prudent for the Jew asked for a reference in
such a case to discuss the situation with his/her employer before taking such action with the goal
of convincing the employer to make an exception in this case and possibly even to change the
policy itself to permit warning in such cases of danger to the potential employer. Even without
either of those ways to justify violating the NRS policy, however, the Jewish employee does
have the duty to warn other schools or companies of the dangers involved in accepting such a

student or hiring such an employee, even if doing so costs the Jew his/her job.
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That said, one must recognize that there are many gray areas between someone convicted

of a crime, where the danger has been demonstrated, and someone for whom there is mere
suspicion of posing harms to a school or company. There is also a range of harms that a person
might cause. These factors of the degree of certainty regarding the actions of the applicant and
the degree of harm the applicant caused or is alleged to have caused must be taken into account
when deciding whether to violate an NRS policy or not. More generally, these factors must also

be considered when deciding what one says in providing any reference.

P’sak Halakhah (Ruling)

1. The general rule: tell the truth about the candidate. On the Jewish side of this question,
because none of the exceptions to the rule to tell the truth apply to the context of providing
references, we are left with the demand to tell the truth. Evaluators are cautioned to limit their
remarks to what they know well about the candidate and indicate when they do not know about
salient aspects of the person’s candidacy, emphasizing that their statement to that effect is not
intended to be a negative reflection on the candidate, just a statement of the limits of the
recommender’s knowledge. To make this yet clearer, the recommender might suggest that the
potential employer or school contact other people who know more about aspects of the
candidate’s work that the evaluator does not know. In accordance with the reluctance expressed
in the Jewish tradition about saying negative things about people, and in recognition of the fact
that past actions do not always predict future behavior, however, evaluators, whether listed by
the candidate as people the school or job should contact or not, should respond to the questions
asked and not volunteer negative information about a person except if that information clearly
establishes that the person would be dangerous for the school or job (see paragraph 7 below).
At the other end of the spectrum, one should also avoid superlatives about the person

unsubstantiated by the candidate’s specific actions, for truth requires a realistic assessment of
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both the positive and negative aspects of a person’s candidacy. Evaluators should phrase any
comments, whether negative or positive, with reference to the candidate’s specific actions rather
than describe his or her character generally. Moreover, negative comments should be phrased in
clear but respectful and tactful terms, and they should indicate what forms of support the school
or employer might realistically offer to help the candidate overcome his/her weaknesses and
thrive in the school or job. Even though providing a reference may include disparaging remarks
about the person, this is not a form of prohibited slurs (Ileshon ha-ra) because the recipient has a
practical need to know the disqualifications of the applicant for the school or job as well as the
qualifications.

2. Telling the truth about the evaluator: Evaluators should disclose any positive or negative bias
that they have toward the candidate, such as the fact that the candidate is a relative of the
evaluator or owes him or her money.

3. When to refuse to provide a reference: People asked by a candidate to provide a reference for
jobs or schools should refuse to do so if they cannot say anything substantive about the
candidate. They should also decline to give a reference if the job description or the school
program for which the candidate is applying is unclear, for then the evaluation is likely to
include either irrelevant or unsubstantiated negative information about the candidate. An
exception to this last rule occurs in those circumstances when the applicant is applying to a
variety of different schools or for a number of jobs and requests a general letter of reference
attesting to the applicant’s academic or professional qualifications. If one is not listed by the
candidate as a potential evaluator but nevertheless finds out that the candidate is applying for the
school or job, one does not have either the right or the duty to contact the school or employer to
provide an evaluation of the candidate, especially a negative one, or provide a reference without
the consent of the candidate unless the candidate will pose a significant danger to the school or
job, in which case one should inform the potential employer or school even if not asked (see

paragraph 7 below). If one does not know the candidate well, one should generally refuse to
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provide a reference; if, however, one is an obvious person to consult (e.g., one is the candidate’s
employer but not one’s immediate supervisor), one must disclose the limits of one’s knowledge
of the candidate and his/her work.in the evaluation and limit it to what one actually knows.

4. Recipients of evaluations: Recipients of evaluations also have duties under Jewish law. They
must investigate to determine whether what they are hearing about a person is indeed true.
Otherwise they may be listening to outright lies or irrelevant, even if truthful, speech, thereby
illegally aiding the evaluator to violate the law (mesaye’ah I’davar aveirah) and probably also
harming the candidate. Recipients of recommendations should definitely not believe whatever
they find on the internet about the person, and they should consult with several people who know
the candidate in order to confirm what any one of them says.

5. The effects of American law on this ruling: Nothing in American common law or statutory law
prohibits an employer or former employer from providing truthful information regarding an
employee’s job performance, evaluation history, or other substantive information, whether
positive or negative. In fact, the overwhelming majority of states have passed legislation
designed to protect employers who — particularly in response to specific requests — provide
candid job performance assessments to potential employers. To the extent that Jewish law (as
described above) requires such candid references, American law does not stand as an
insurmountable obstacle. Nevertheless, in our litigious society, we must recognize that
employers who provide substantive references beyond the NRS Policy adopted by most major
companies risk facing the expense and disruption of the assertion of legal claims. Given the
compelling values underlying Jewish law on this issue, however, we believe that those are risks
that Jewish employers, employees, and nonprofit organizations must accept in fulfilling their
halakhic obligations. In the rare circumstances where, based on legal advice, an employee of a
Jewish organization reasonably believes that a reference will subject his or her employer to
severe financial hardship, the employee — acting consistently with his or her fiduciary duty to the

employer — should formulate the reference in a way that best serves the underlying purposes of
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this responsum while protecting his or her employer.
6. Jews working for a non-Jewish employer: Jews working for non-Jewish employers should
follow this ruling when their employer has no policy about references, with the same caveat
about acting consistently with one’s fiduciary duty to protect his or her employer when the risk
of severe financial hardship is present. When the non-Jewish employer has an NRS policy, Jews
should generally abide by it, but see the next paragraph of this ruling.

7. A candidate who poses known risks of danger for a school or job: Regardless of whether
a Jewish employee’s employer is Jewish or not, and regardless of the financial risk involved, if
the person asking for a reference has engaged in sexual abuse of children, committed a felony, or
acted in other significantly dangerous ways relevant to the school or job for which s/he is
applying, the Jewish employee has the duty to warn the recipient of the reference of such
dangers, spelling out the specific past behavior of the person that demonstrates such danger. If
the employer has an NRS policy, the Jewish employee is advised to consult with his/her
employer before revealing the significant risk that the candidate poses with the goal of
convincing the employer either to make an exception to the NRS policy in this case or to amend
the policy itself to permit a warning in such circumstances. Furthermore, a Jew who knows that
a person will pose significant risk of harm to a school or job has a duty to inform the potential
school or company even if not asked. In all such circumstances, however, one must recognize
the range of certainty about the candidate’s behavior and the degree of harm involved in deciding
whether to violate or amend the NRS policy or to inform a potential school or employer without

being asked.



